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(i) 
QUESTIONS PRESENTED 


Assuming that a payment and performance bond running to a prime 
contractor and incorporating by reference all of the terms and conditions 
of the subcontract was provided for the prime contractor by the subcon- 
tractor; that thereafter the subcontractor allegedly defaulted and demand 
was immediately made by the prime contractor upon the bond to complete 
performance which demand was refused, after which the subcontractor 
filed suit against the prime contractor for damages claimed for breach 
of contract by the prime contractor to which it filed an answer but did 
not counterclaim, the subcontractor having been adjudicated bankrupt in 
the interval between suit and answer, and the prime contractor thereafter 
settled four unrelated claims, one of which involved the subcontract here- 
in, with the subcontractor's Trustee in Bankruptcy, after notice to the 
surety upon the bond, upon condition that such settlement was with a full 
reservation of the prime contractor's claims against the bond, which 
reservation was contained in the order approving the compromise, after 
which the suit by the prime contractor against the subcontractor was en- 
tered as settled, compromised and dismissed with prejudice as to all 
claims and counterclaims, although as of that time no counterclaim had 


been filed therein, and after which dismissal a separate action was filed 


against the bond only; should such separate action against the bond only 
be summarily dismissed upon the grounds that 


A. Settlement with and discharge of the subcontractor released 
its surety, and 


B. That all claims against the surety stand released by virtue of 
the foregoing for failure to have filed them as a compulsory counterclaim 
obliged to have been filed in the subcontractor's suit against the prime 
contractor. 


The court below granted summary judgment ignoring the provisions 
of the District of Columbia Code relating to joint and several contracts, 
separate compromise of claims thereupon, and the resulting effect of com- 
promise as to remaining co-obligors. 


(ii) 
The court below also wrongfully applied Rule 13(a) Federal Rules 
of Civil Procedure. 


Because of these errors the prime contractor has appealed herein. 
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JURISDICTIONAL STATEMENT 


This is an appeal from a final order granting summary judgment 
dismissing appellant's complaint. The order was entered September 
22, 1965 but was amended October 27, 1965. Notice of appeal was filed 
November 26, 1965. The appeal is from the above action of the United 
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States District Court for the District of Columbia, and is pursuant to the 
United States Code Title 28, Section 1291 (JA 64, 65, 66). 


STATEMENT OF THE CASE 


For clarity herein appellant, Gunnell Construction Company, Inc., 
plaintiff in the action to which this appeal pertains will be called "Gun- 
nell", Hartford Accident & Indemnity Company, appellee herein and de- 
fendant in the action appealed from will be called "Hartford," and Greene 
& Dyer Contracting Corporation, incidentally involved herein as Hart- 
ford's principal upon the surety bond issued by it and in issue in this 
appeal will be called "Greene & Dyer." 


In November 1958, Gunnell had received a prime contract from the 
District of Columbia to construct for the District, Additional Sludge Han- 
dling Facilities, at the District's Sewage Treatment Plant. This contract 
is also called the Blue Plains Joh. 


In the performance of its prime contract, Gunnell awarded a sub- 
contract to Greene & Dyer for certain excavation and related work re- 
quired upon the job. The subcontract was for $94,000.00 (JA 53), 


Pertinent sections from Greene & Dyer's subcontract were as fol- 
lows (JA 52-56): 


SECTION II 


The Subcontractor shall commence, prosecute 
and complete the work performed hereunder in ac- 
cordance with Contractor's progress schedule, as 
amended from time to time as may be necessary, 
so as to permit the completion of the job as a whole 
within the time limit stated in the principal contract 
or any extension thereof. 


SECTION IV 


Time is the essence of this Contract. The Con- 
tractor and/or the Owner will sustain monetary dam- 
ages if the whole project or any part thereof be de- 
layed through the failure of the Subcontractor to 


perform any part of the whole of this Contract in 
accordance with the Contractor's Contract with 
the Owner and the Contractor's directions and 
progress schedule. In case of such failure by the 
Subcontractor, the Contractor may, upon written 
notice to the Subcontractor, take any steps the 
Contractor deems advisable in the sole discretion 
of the Contractor, to promptly secure necessary 
labor, material, equipment, etc., by Contract or 
otherwise, and take full possession of any or all 
materials, appliances, and other equipment belong- 
ing to the Subcontractor which the Contractor be- 
lieves necessary to protect his interests in com- 
pleting whatever portion of the Subcontractor's 
work which the Contractor may determine to be 
causing delay and the Subcontractor and/or his 
sureties (if any) shall be liable to the Contractor 
for any costs incurred or losses sustained by the 
Contractor in the settlement of claims against the 
Subcontractor or the Contractor by virtue of this 
title to the assets of the Subcontractor, or in any 
manner arising out of the Subcontract. | 


SECTION XIV 


Subcontractor must furnish to the Contractor, 
on receipt of the Subcontract, Corporate Surety 
Bond in accordance with Contractor's standard 
form of bonds in the amount of 100% for perform - 
ance and 100% for payment. Should the assets of 
Corporate Surety Company furnished by Subcon- 
tractor become impaired to the extent of adversely 
affecting their suretyship, as determined by the 
Contractor, during the life of said Contract, the 
Subcontractor will substitute such other corporate 
surety as may be approved by Contractor. 


SECTION XIX 
This Contract and its bonds shall be binding 
upon the heirs, executors, administrators, suc- 
cessors and assigns of the parties hereto. 


In compliance with the requirement of Section XIV of Greene & 
Dyer's subcontract aforesaid, Greene & Dyer as principal provided a 


bond to Gunnell as the sole obligee thereunder and upon which Hartford 


was surety. Said bond was in the sum of $94,000.00 as required by the 
Subcontract. It was a dual purpose bond, namely one for payment and 
performance (JA 55-58). 


Its pertinent provisions and conditions were as follows: 


"Whereas, the Principal (Greene & Dyer) has 
entered into a certain written contract with the 
Obligee (Gunnell) * * * which contract is hereby 
referred to and made a part hereof as fully and to 
the same extent as if copied at length herein. 


"Now, Therefore, the condition of this obliga- 
tion is such that, if the Principal shall faithfully 
perform the contract on his part, and shall fully 
indemnify and save harmless the Obligee from all 
cost and damage which the Obligee may suffer by 
reason of failure so to do and shall fully reimburse 
and repay the Obligee all outlay and expense which 
the Obligee may incur in making good any such de- 
fault, and shall pay all persons who have contracts 
directly with the Principal for labor or materials, 
then this obligation shall be null and void, otherwise 
it shall remain in full force and effect. 


"Provided, However, it shall be a condition 
precedent to any right of recovery hereunder that, 
in the event of any default on the part of the Prin- 
cipal, a written statement of the particular facts 
showing the date and nature of such default shall 
be immediately given by the Obligee to the Surety 
***." (JA 57-58). 


By July 13, 1960, disputes had arisen between Gunnell and Greene 
& Dyer as a result of which Greene & Dyer refused to proceed with their 
subcontract, whereupon Gunnell notified Greene & Dyer as follows: 


"Re sewage treatment plant, Unit 24, Govt. 
Contract 18551 your telegram advising that you 
will not proceed further with your subcontract at 
Blue Plains Sewage Treatment Plant received. 
We shall proceed accordingly. * * * Demand is 
being herewith made on your surety for comple- 
tion and should it fail to take over, you and your 
surety will be backcharged all costs of comple- 
tion as well as all damages heretofore sustained 
resulting from your prior breaches." (JA 38). 
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On the same date Gunnell notifed Hartford by registered mail of 
Greene & Dyer's default, and made demand upon Hartford to complete 
Greene & Dyer's subcontract. Hartford failed and refused to do this, 
whereupon Gunnell completed the same (JA 39). 


While the job was thereafter proceeding to completion by Gunnell 
through subcontractors substituted for Greene & Dyer, Greene & Dyer 
instituted Civil Action No. 2792-60 in the United States District Court 
for the District of Columbia. This was filed August 24, 1960. 


On October 13, 1960, Greene & Dyer was adjudicated bankrupt in 
the same court in Bankruptcy No. 92-60. 


On October 28, 1960, before appointment of any trustee in bank- 
ruptcy for Greene & Dyer, an amended complaint was filed in Civil Ac- 
tion No. 2792-60, alleging breach of contract by Gunnell and claiming 
damages of $26,567.27. Said complaint was computed upon Greene & 
Dyer's claimed performance to the date of cessation and loss of antici- 
pated profits. It made no allowance for costs of completion (JA 20). 


On November 3, 1960, Gunnell answered the amended complaint, 
pleading as a ground of its defense, Greene & Dyer's breaches of its 
subcontract in bar of its claim. No counterclaim was then or at any 
time thereafter filed in Civil Action No. 2792-60 (JA 23). 


On May 19, 1961, Gunnell filed a proof of claim in Bankruptcy 
No. 92-60 upon four separate contracts for which Greene & Dyer was 
its subcontractor (JA 25-31). Greene & Dyer had theretofore filed suits 
upon three of the same, and all suits were still pending with Greene & 
Dyer's original counsel in control of them, since its trustee had de- 
clined to intervene in the same, and had petitioned that they be permit- 
ted to be continued under their original counsel (JA 42-46). 


Gunnell's claim against Greene & Dyer in the Bankruptcy Proceed- 
ing to May 19, 1961, on the Blue Plains Job amounted to $19,728.55 and 
the job was not yet completed. By the time the action now on appeal had 


reached pretrial below, that claim had grown to $54,665.95, of which 
$18,900.00 was for a delay penalty assessed against Gunnell and attrib- 
uted by it to delay in performance of Greene & Dyer, and refusal to per- 
form by Hartford (JA 11, 12). 


At this juncture, May 19, 1961, Greene & Dyer was asserting four 
(4) separate claims against Gunnell amounting in toto to $102,128.32, 
and negotiations for disposition of all of them was undertaken with a 
clear understanding that any disposition would be with a full reserva- 
tion of all of Gunnell's rights against Hartford (JA 47). 


This reservation of rights was reported to the Court by Greene 
& Dyer's trustee in bankruptcy in his petition to the Referee filed Janu- 
ary 2, 1962, to approve the settlement as follows: 


"5. Thereafter, your petitioner commenced 
negotiations * * * and effected a blanket settlement 
of all litigation for the payment of the sum of 
$15,000.00 by the Gunnell Construction Co., Inc., 
to the Trustee * * * upon the conditions that * * * 
2) although all litigation between the bankrupt and 
Gunnell Construction Co., Inc., would be settled 
and ended, the said Gunnell Construction Co., Inc., 
would not waive its right to claim against the pay- 
ment and performance bond of the bankrupt posted 
through the Hartford Accident and Indemnity Co., 
for the Blue Plains Job which said claim is in the 
approximate amount of $20,000.00 * * *." 


The relief then prayed for was the dismissal of the complaints 


and counterclaims, "reserving to Gunnell Construction Co., Inc., any 
right it may now have to claim against the payment and performance 
bond of the bankrupt Corporation on the Blue Plains Sewage Treatment 
Plant" (JA 47). 


Hartford, having received notice of the above petition appeared 
by Counsel at the hearing thereupon but filed no formal pleading in op- 
position to the petition. Its oral objections thereat, however, were re- 
jected and the Referee's Order approved the compromise and settlement 


with dismissal of all pending suits, "reserving to Gunnell Construction 
Co., Inc., any right it may now have to claim against the payment and 
performance bond of the bankrupt corporation on the Blue Plains Sew- 
age Treatment Plant" (JA 51). 


Pursuant to this Order praecipes were filed in each suit entering 
them "settled by compromise and dismissed with prejudice as to all 
claims, set-offs and counterclaims" (JA 34 A). 


As hereinbefore stated, no counterclaim had ever been filed in 
Civil Action No. 2792-60 and the dismissal of a non-existing counter - 


claim was meaningless. 


Shortly thereafter, Gunnell filed the action involved herein against 
Hartford because of the failure of its principal, Greene & Dyer, to have 
performed its subcontract to completion and claiming damages for its 
costs of completion, outlays, expenditures and costs incurred and to be 
incurred of $51,413.29. This suit was filed February 28, 1962, referred 
to costs still to be incurred, and by the time it was reached for pretrial, 
the total costs amounted to $54,665.95 (JA 1). 


Interrogatories propounded by Hartford disclosed that these costs 
extended into 1963, involved items not listed in Gunnell's claim in the 
Bankruptcy Proceeding, and far exceeded the same, primarily because 
of the $18,900.00 penalty assessed by the District, but also encompass- 
ing other costs of completion (JA 5, 6). 


After pretrial, Hartford filed a motion for summary judgment to 
dismiss Gunnell's complaint. Gunnell opposed the same but the court 


below, after oral argument, and after having taken the matter under ad- 
visement, granted Hartford's motion and dismissed Gunnell’s complaint. 
The order therefor was entered September 22, 1965, was amended Octo- 
ber 27, 1965, and Gunnell timely noted its appeal November 26, 1965 (JA 
15-35). 


STATUTES INVOLVED 
§16-901. Joint and Several — Contracts — Definition. 


Every contract and obligation entered into by 
two or more persons, whether partners or merely 
joint contractors, whether under seal or not, and 
whether written or verbal, and whether expressed 
to be joint and several or not, shall for the purposes 
of suit thereupon be deemed joint and several. 


§16-906. Separate Compromise. 


Any one of several joint debtors, when their 
debt is overdue, may make a separate composition 
or compromise with their creditors, with the same 
effect as is provided in the case of parties in sec- 
tions 41-101 to 41-131, 41-201 to 41-204 on part- 
ners, 


§41-203. Other Partners not Discharged. 


Such compromise or composition with an indi- 


vidual member of a firm shall not be held to dis- 
charge the other partners, nor shall it impair the 
right of the creditor to proceed against such mem- 
bers of the partnership as have not been discharged; 
and the members of the partnership so proceeded 
against shall be permitted to set off any demand 
against the creditor which could have been set off 
had the suit been brought against all the individuals 
composing the firm. Nor shall the compromise or 
discharge of an individual member of a firm pre- 
vent the other members of the firm from availing 
themselves of any defense that would have been 
available had this title not been passed, except that 
they shall not set up the discharge of one individual 
as a discharge of the other partners, unless it ap- 
pear that all were intended to be discharged; but 
the discharge of any such partner shall be deemed 
a payment to the creditor equal to the proportionate 
interest of the partner discharged in the partnership 
concern. 
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FEDERAL RULES OF CIVIL PROCEDURE 
Rule 13(a). Compulsory Counterclaims. 


A pleading shall state as a counterclaim any 
claim which at the time of serving the pleading 
the pleader has against any opposing party, if it 
arises out of the transaction or occurrence that 
is the subject matter of the opposing party's 
claim and does not require for its adjudication 
the presence of third parties of whom the court 
cannot acquire jurisdiction. But the pleader need 
not state the claim if (1) at the time the action 
was commenced the claim was the subject of an- 
other pending action, or (2) the opposing party 
brought suit upon his claim by attachment or other 
process by which the court did not acquire juris- 
diction to render a personal judgment on that claim, 
and the pleader is not stating any counterclaim un- 
der this Rule 13. 


STATEMENT OF POINTS 


1. When Hartford provided Gunnell with a 100% payment and 
100% performance bond which incorporated therein all of the terms 


and conditions of Greene & Dyer's subcontract, the bond and subcon- 
tract became an integrated single contract whereupon Greene & Dyer 
and Hartford were each equally primarily obligated to Gunnell and 
whereupon because of the provisions of the District of Columbia Code 
separate suits by or against either or all of the parties were permit- 
ted, as were separate compromises and settlements between any of 
the parties which compromises did not discharge any other party with 


whom no compromise was made. 


2. Gunnell's claims against Hartford severally were not dis- 
charged for failure to file an alleged compulsory counterclaim in 
Greene & Dyer's separate action against Gunnell to which action Hart- 
ford was not a party, and in which the praecipe of dismissal erroneous- 
ly directed the dismissal of a non-existing counterclaim. 
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SUMMARY OF ARGUMENT 


The provision by Hartford for Greene & Dyer of a 100% payment 
and 100% performance bond, which by its language identified Greene & 
Dyer's subcontract with Gunnell and which incorporated said subcon- 


tract by reference and made it "a part hereof as fully and to the same 
extent as if copied at length herein,” made Greene & Dyer and Hart- 
ford jointly and severally liable to Gunnell for 100% performance of 


Greene & Dyer's subcontract which by cross reference provided that 
"This Contract and its bonds shall be binding upon * * * the successors 
and assigns of the parties hereto” (JA 52-56). By these provisions, 
Hartford was itself bound co-equally with Greene & Dyer to perform 
the Gunnell subcontract. 


Gunnell had an absolute right under its subcontract and Hartford's 
bond as an integrated contract or agreement to pursue either Greene & 
Dyer or Hartford and the breach of either gave rise to a separate ac- 
tion against either, Title 16-901, D. C. Code, and a separate compro- 
mise and settlement with either did not discharge the obligation of the 
other. Title 16-906 and Title 41-203, D. C. Code. 


When a compromise was effected between Greene & Dyer and Gun- 
nell upon a series of jobs, the only one of which in any way involving 
Hartford being the instant one, after Greene & Dyer had been adjudicat- 
ed bankrupt, and reserving to Gunnell all of its rights against Hartford 
upon Hartford's bond, Gunnell's reservations of its separate rights 
against Hartford were not lost when it filed a praecipe settling only its 
claims against Greene & Dyer, even though the praecipe so doing pur- 
portediy dismissed "counterclaims" also against Greene & Dyer. The 
Court below ruled that under Federal Rules of Civil Procedure 13(a) 
Gunnell was barred by res judicata from asserting its claim in this ac- 
tion against Hartford because it had never asserted it in Civil Action 
No. 2792-60 against Greene & Dyer and that its assertion therein was 
compulsory. Gunnell disputes this ruling. 
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ARGUMENT 


Consideration of the opinion of the lower court clearly indicates 
that its dismissal of Gunnell's complaint against Hartford was predicat- 
ed upon general principles of law which would concededly normally ap- 
ply, rather than upon the exceptional facts existing herein which require 


exceptional consideration and treatment. For example the court's opin- 


ion states: 


"The principal's liability is the measure of 
the surety’s liability; the obligation of the bond 
sued on affirms that doctrine. The principal's 
non-personal defenses are fully available to the 
surety, and if the principal is not liable, neither 
is the surety. A binding judgment erasing the 
principal's liability relieves the surety from re- 
sponsibility as well. This consequence remains 
unaffected here by either the bankruptcy proceed- 
ing or Gunnell's attempted reservation of recourse 
against Hartford. 


"Since the doctrine of res judicata bars any 
further action by Gunnell against Greene & Dyer 
based on the Blue Plains subcontract, it outlaws 
Gunnell's present action against Hartford too." 
(JA 62, 63, 64). 
Appellant does not agree that these conclusions reached by Judge 
Robinson apply under the factual circumstances herein established and 
asserts that the same fail to recognize local statutes which support Gun- 


nell's action against Hartford. 


The subcontract between Gunnell and Greene & Dyer obliged Greene 
& Dyer to provide Gunnell with a 100% payment and a 100% performance 
bond. The contract was integrated into the bond thereafter executed by 
Hartford by reference. As a result of such integration Hartford's obliga- 
tions were as broad as Greene & Dyer's. The court below, however, 
characterized the bond only as "an indemnifying bond" (JA 59). Such 
characterization is, however, erroneous in light of the subcontract in- 
corporated in the bond, whereby Hartford was obliged as was Greene & 
Dyer to complete the subcontract 100%. 
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When Greene & Dyer refused on July 13, 1960 to proceed, Gunnell 
immediately called upon Hartford as a co-obligor so to do. Hartford 
nevertheless refused. Certainly at that point, Hartford became aware 
of its potential liability to Gunnell and could have availed itself of any 
precautionary steps to protect itself in its relationship with Greene & 
Dyer. Hartford's obligation then to Gunnell was to provide performance 
of Greene & Dyer's subcontract, a prospective and continuing obligation 
under the performance obligations of the subcontract and the bond. 


This obligation differed obviously from that under its indemnity 
provisions which then became fixed as to any creditors of Greene & 
Dyer for labor and materials previously acquired by Greene & Dyer 
and incorporated into the job for which Greene & Dyer had not paid. 


Gunnell contends that these obligations constitute severable obli- 
gations and did not establish Hartford's bond merely as an indemnifying 
bond as ruled by the court below.? 


As a separate obligation of Hartford under its bond, Gunnell also 
contends that such obligation was direct, primary and absolute upon 
Greene & Dyer's default. 


As is stated in 50 Am. Jur. 904: 


"But while the contract of a surety is, ina 
sense, accessory or collateral to a valid principal 
obligation contracted by another person, either 
contemporaneously or previously, his obligation 
to the creditor or promisee of the principal is 
direct, primary, and absolute. The contract of 
suretyship is not that the obligee will see that the 
principal pays the debt or fulfills the contract, 
but that the surety will see that the principal pays 
or performs."' (Emphasis added) 


: - Board of Education v. Judson, Maryland 1956, 126 A 2d 615; Baltimore v. 


Maryland Casualty Company, 171 Md. 667, page 672. 
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And further in 50 Am. Jur. 905: 


And, "Thus, it may be said that the surety, 
as distinguished from the principal, is the one 
who undertakes to * * * perform any other act 
for which the principal has bound himself: by the 
contract, in the event the latter fails therein.” 
Application of the above principles to the agreements between all 
of the parties clearly establishes Greene & Dyer and Hartford as being 
jointly and severally liable to Gunnell, entitling Gunnell to sue either or 


both, a right recognized by the courts.” 


The right of separate suit is further provided in this jurisdiction 
by Title 16-901 of the District of Columbia, hereinbefore set forth, which 
fixes every contract entered into by two or more persons as being deemed 


joint and several for the purposes of suit. 


Title 16-906 of the aforesaid Code permits any one of such joint 
debtors to make a separate compromise or settlement with creditors, 
and Title 16-906 incorporates by reference Title 41-203, which specifi- 
cally provides that a compromise with one does not discharge the re- 
maining persons obligated, preserving, however, unto those remaining 
persons any defenses which would have been available to the one dis- 
charged including that of set-off, but explicitly precluding the defense 
that the discharge of one was the discharge of all. | 


In the case before us, Hartford was aware of potential liability 
which might exist on its part to Gunnell and/or others from July, 1960, 
and it was aware of Greene & Dyer's bankruptcy presumably from Octo- 
ber, 1960. It was aware of Gunnell's intent to compromise with Greene 
& Dyer upon four (4) claims in dispute, only one (1) of which in any way 
involved itself. Hartford was aware that in attempting to effect such a 


2 Home Indemnity Co. of N.Y. v. O'Brien, 6th C.C.A. 1939, 104 F.2d 413; 
Christenson v. Diversified Builders, Inc., 10th C.C.A. 1964, 331 F.2d 993. 
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compromise with its co-obligor that Gunnell required that it be a con- 
dition thereof that it reserve all of its rights under one of the four . 
claims, that on the Blue Plains Job, against Hartford's bond, a right 
which Gunnell clearly had under the above referred to Code sections. 


Hartford could have, but never did file a claim in Greene & Dyer's 
bankruptcy, for $94,000.00 as a contingent liability. 


Hartford could have, but never did file any formal opposition to 
the petition of Greene & Dyer's Trustee for authority to effect the Gun- 
nell compromise upon condition that Gunnell's rights against Hartford 


were being reserved. 


Hartford could have, but took no steps to obtain a judicial deter- 
mination by the Bankruptcy Court upon hearing on the above petition as 
to how much, if any part of the consideration was being allocated by Gun- 
nell in its settlement to the Blue Plains Job. 


Hartford contented itself with appearing at the hearing and orally 
making its objection to Gunnell's requested reservation and after the ob- 
jection was rejected, filed no exceptions to the Referee's Order which 
did reserve Gunnell's rights to claim against Hartford's bond herein. 
Said Order indicated that the rights so reserved were between Gunnell 
and Hartford "in matters not yet in litigation” (JA 33, 34). 


The Order referred to was filed January 28, 1962, and the "mat- 
ters not yet in litigation" became the subject matter of Gunnell's action 
herein filed February 28, 1962 (JA 33, 1). 


On January 29, 1962, Gunnell, in reliance upon the Referee's Or- 
der, and its rights under the D. C. Code, executed a praecipe which was 
filed in Civil Action No. 2792-60 directing that the said action be entered 
"settled by compromise and dismissed with prejudice as to all claims, 
set-offs and counterclaims." As the record in Civil Action No. 2792-60 
discloses, there were no counterclaims filed therein, nor was Hartford 
any party to that action (JA 344). 
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Hartford, in its motion for summary judgment, urged that the 


praecipe of necessity released Hartford, amounting to ves judicata as 


to Gunnell's claims against it. 


The Court adopted this position without regard to the joint and 
several liability of Greene & Dyer and Hartford to Gunnell, without re- 
gard to the clear effect of Title 41-203 of the District of Columbia Code, 
upon its erroneous conclusion that Gunnell's claims against Hartford 
were obliged to be incorporated in a compulsory counterclaim and filed 
in Civil Action No. 2792-60, against Greene & Dyer. Such was in es- 
sence the court's interpretation of Federal Rules of Civil Procedure 
13(a). Undoubtedly, all matters in dispute between Gunnell, Greene & 
Dyer, and the Trustee in Bankruptcy were finally disposed of effective- 
ly by the Referee's Order and the praecipe executed the following day, 
but this did not and could not absolve Hartford's liability which existed 
severally and separately from that of Greene & Dyer. 


Rule 13(a) aforesaid upon which Judge Robinson relied, does not 
oblige the filing of a counterclaim for which separate liability of another 
is asserted, and as to which the lawpermits a separate action. The rule 
by its own language, requires such only when the pleader has against any 
opposing party, and Hartford was not an opposing party, or even a party 
to Civil Action No. 2792-60. : 


CONCLUSION 


In conclusion, Gunnell submits that the action of the Court below 
was clearly erroneous in granting Hartford's motion and summarily dis- 
missing its complaint and that this action should be remanded with in- 
structions to vacate the same and order trial to proceed upon the merits. 


Respectfully submitted, 


HARRY L. RYAN, JR. 


815 15th Street, N.W. 
Washington, D. C. 20005 
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[Filed February 28, 1962] 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GUNNELL CONSTRUCTION COMPANY, INC., 
Tower Building, 
Washington, D. C., 

Plaintiff, 

v. ' Civil Action No. 691-'62 
HARTFORD ACCIDENT & INDEMNITY COMPANY, 
1000 Vérmont Avenue, N. W., 

Washington, D. C. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendant, 


COMPLAINT - TO RECOVER UNDER 
SURETY BOND 

1. The amount involved herein exceeds three thousand ($3,000.00) 
dollars. 

2. On, to wit, November 10, 1958, the defendant herein executed a 
contract bond as surety on behalf of Greene & Dyer Contracting Corpora- 
tion, as principal, binding itself as such surety unto plaintiff herein as 
obligee under said bond to indemnify and save plaintiff harmless from all 
cost and damage sustained by plaintiff upon the failure of defendant's 
principal to faithfully perform said principal's subcontract with plaintiff 
for excavation in connection with additional sludge handling facilities at 
Blue Plains, Washington, D. C., and further to reimburse and repay plain- 
tiff for all outlay and expense incurred by plaintiff in curing any default of 
defendant's principal, and to further pay all persons contracting with said 
principal for labor and materials used in performance of its subcontract. 
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3. Plaintiff avers that on, to wit, July 13, 1960, defendant's principal 
refused to proceed with further performance of its subcontract, and that 
thereafter plaintiff was obliged to obtain performance by others to complete 
the same in accordance’ with its terms, was obliged to pay suppliers of la- 
bor and material to defendant's principal and was obliged to engage coun- 
sel to represent it in controversies arising out of defendant's principal's 
failures to have completed its subcontract and paid its creditors. 

4. Plaintiff alleges that its costs of completion, outlays, expenditures 
and costs incurred and to be incurred amount to $51,413.29. Defendant's 
bond is in the sumc of $94,000.00. 

Wherefore plaintiff demands judgment against the defendant herein 
for Fifty-one thousand four hundred thirteen dollars and twenty-nine cents 
($51,413.29) together with interest from the date of filing suit and its costs 
herein. 


WHITEFORD, HART, CARMODY & WILSON 


By /s/ 
Harry L. Ryan, Jr. 
815 - 15th Street, N. W. 
Washington 5, D. C. 
Attorneys for Plaintiff 


[Filed March 20, 1962] 


ANSWER OF DEFENDANT TO COMPLAINT 


First Defense 
The complaint fails to state a claim upon which relief may be granted 
herein against the defendant. 
Second Defense 
1-2. Defendant, Hartford Accident and Indemnity Company, a 
corporation, admits it executed a contract.bond, as surety, on behalf of 


Greene & Dyer Contracting Corporation, as principal, running to plaintiff, 
as obligee, in connection with the subcontract referred to in the complaint. 
Defendant says that the terms of such bond speak for themselves. 

3. Defendant denies the allegations contained in paragraph 3 of the 
complaint, and says that if plaintiff paid any suppliers of labor and material 
to Greene & Dyer Contracting Corporation it was out of funds in plaintiff's 
hands belonging to defendant's principal. } 

4. Defendant denies the allegations contained in paragraph 4 of the 
complaint. Defendant further says that plaintiff failed to pay Greene and 
Dyer Contracting Corporation sums due it under its subcontract and other- 
wise breached such subcontract, as a result of which Greene & Dyer Con- 
tracting Corporation was excused from performance of any further work 
thereunder, and that funds remaining in plaintiff's hands, belonging to and 
due Greene & Dyer Contracting Corporation, were in excess of any amounts 
expended by plaintiff, either to suppliers or in completion. 


Third Defense 


Defendant says that defendant's principal, Greene & Dyer Contract- 


ing Corporation, brought an action against Gunnell Construction Company, 
Inc. in this Court, Civil Action No. 2792-60, to recover damages for breach 
of the subcontract referred to in the complaint in the above-entitled cause, 


and Gunnell Construction Company, Inc. answered such complaint asserting, 
among other things, a breach by Greene & Dyer Contracting Corporation of 
the subcontract for which defendant's bond in suit herein was given. De- 
fendant further says that all the claims, offsets, and counterclaims arising, 
or which might have arisen, in said Civil Action No. 2792-60 were entered 
by praecipe signed by counsel for the respective parties thereto as settled 
by compromise and dismissed with prejudice. Defendant, Hartford Acci- 
dent and Indemnity Company, therefore says that such dismissal acts as 
res judicata with respect to the alleged breach of the subcontract referred 
to in the complaint in this cause, and prevents plaintiff from maintaining 
any claim against defendant on the bond in suit. 


Fourth Defense 


Defendant repeats and reaffirms the allegations set forth in the third 
defense herein. Defendant says that plaintiff is estopped to bring any claim 
against it for damages on the bond referred to in the complaint herein. 


Fifth Defense 


Defendant repeats and reaffirms the allegations set forth in the third 
defense herein and says that the plaintiff has therefore released and waived 
any alleged claims it might have had against the bond referred to in the com- 
plaint. 


Sixth Defense 


Defendant further says that plaintiff filed a claim against Greene and 
Dyer Contracting Corporation, Bankruptcy No. 92-60 in the Bankruptcy Di- 
vision of this Court, including therein alleged damages against Greene & 
Dyer Contracting Corporation growing out of asserted breach of the sub- 
contract referred to in the complaint in the above-entitled cause ; that plain- 
tiff settled and compromised such claim, along with others, by a lump sum 
payment of $15,000.00 to the trustee in bankruptcy of Greene & Dyer Con- 
tracting Corporation and obtained a dismissal of several claims of Greene 
& Dyer Contracting Corporation against it, including the one asserted in 
the aforesaid Civil Action No. 2792-60 in this Court; that plaintiff released 
the bankrupt estate of Greene & Dyer Contracting Corporation from any and 
all claims against it, and withdrew its proof of claim herein. Defendant says 
that plaintiff has therefore been paid in full for any and all damages alleged 
to have arisen from the asserted breach of the subcontract by Greene & Dyer 
Contracting Corporation, effected accord and satisfaction with respect there- 
to, released and waived any claims against the bond of defendant, and is es- 
topped from maintaining any action thereon. 


ELLIS, HOUGHTON & ELLIS 


By /s/. 
Kahl K. Spriggs 
John F. Myers 


504 Southern Building 
Washington 5, D. C. 


Attorneys for Defendant 


[Filed April 2, 1963] 


DEFENDANT'S INTERROGATORIES TO PLAINTIFF 


To: Mr. D. W. Gunnell 

President 

Gunnell Construction Company, Inc. 

c/o Harry L. Ryan, Jr., Esquire 

815 Fifteenth Street, N. W. 

Washington 5, D. C. 

Attorney for Plaintiff 

Please take notice that pursuant to Rule 33 of the Federal Rules of 
Civil Procedure, defendant, Hartford Accident and Indemnity Company, 
propounds the following interrogatories to Mr. D. W. Gunnell, President 
of Gunnell Construction Company, Inc.: 

1. In connection with paragraph 3 of the complaint filed herein, 
please state: 

A. The names and address of any person, persons or corpora- 
tions obtained by plaintiff to complete the subcontract work. 

B. The amount paid and date of payment to such person, persons 
or corporations. 

C. Describe the work performed by such person, persons or 
corporations. 

2. State the names and addresses of the Eee referred to in 
paragraph 3 of the complaint filed herein; a description of the item or 
thing furnished or supplied, and the amount and date of any payment there- 
for to such suppliers. 
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3. State the name or names of any counsel employed by plaintiff to 
represent it in controversies arising out of Greene & Dyer Contracting 
Corporation's failure to complete its subcontract, the nature of such con- 
troversies, and the ultimate settlement, if any, thereof. 

4. State the amount which plaintiff agreed to pay Greene & Dyer 
Contracting Corporation under the terms of the alleged subcontract. 

5. State the total amount paid by plaintiff to Greene & Dyer Contrac- 
ting Corporation, to and including July 13, 1960. 

6. State the balance due and owing Greene & Dyer Contracting Cor- 
poration under the alleged subcontract, if any, on July 13, 1960. 

7. Give a detailed breakdown of the costs of completion, outlay ex- 
penditures and costs incurred or to be incurred, referred to in paragraph 
4 of the complaint filed herein. 


/s/ 


John F. Myers 
504 Southern Building 
_ Washington 5, D. C. 


Attorney for Defendant 


[Filed October 2, 1963] 


ANSWERS TO INTERROGATORIES 


Comes now the plaintiff, through A. M. Gunnell its President, and 
for answers to the interrogatories served by defendant upon it, herein 
states as follows: 

1A. Harris & Brooks, Inc., 2413 Blue Ridge Avenue, Wheaton, 

Maryland; John Marshall, 1228 North Quantico Street, 
Arlington, Virginia, and Thomas E. Carroll & Son. Inc., 
15710 Colesville Road, Silver Spring, Maryland. Plaintiff 
further utilized its own personnel as possible. 


1B. Harris & Brooks, Inc., $20,483.20, paid over various dates 
to June, 1963. John Marshall, $500.00, paid 1960. Thomas 
E. Carroll & Son, Inc., $7,121.98, paid over various dates 
to 1962. 
Harris & Brooks, Completion of unfinished work in the 
nature of excavating, grading, and filling. 
John Marshall, engineering, surveying, and computation of 
unfinished work of Greene & Dyer Contracting Corporation. 
Thomas E. Carroll & Son, Inc. Finish sodaing and grading. 
Buffalo Sand & Gravel Co., Auth Road, Camp Springs, Mary- 
land. Material $937.46. 


Bell Air Compressor Rental Co., 101 - 1 Street, S.E. 
Compressor rental, $17.34. 


Rental Tools & Equipment Co., 9710 Capital View Avenue, 
Silver Spring, Maryland, Equipment, $46.35. 


Silver Hill Sand & Gravel Co., Silver Hill, Maryland. 
Materials, $1,487.90. 


Washington Air Compressor Rental Co., 4th and S Streets, 
N. E. Equipment rental, $85.35. 


Whittington & Brown, 805 G Street, N. W. Concrete, 
$1,753.85. 


Harry L. Ryan, Jr., 815 15th Street, N. W.; Washington, 

D. C. Controversies over performance of contract, pay- 
ments thereunder, and to defend Civil Action-No. 2792-60. 
Disposition was by dismissal of said action, with a reserva- 
tion of rights to plaintiff herein. 3 


$94,000.00 

$57,932.73. 

Nothing. Greene & Dyer was in default and refused to pro- 
ceed to complete its contract. 


Repairing 12" river waterline and relocating 
3/4" damaged water line, 329.43 
Repairing damaged overhead power lines, 325.77 
Repairing damaged power line, 279.22 
Pulling well points at Heat Exchange Bldg., 19.97 
Repair damages to piling and thickening tanks, 250.00 
Fill excess excavation with concrete at 

Elutration Plants, 243.67 
Backfilling over line at Gasholder Building, 64.17 
Labor and costs for removal of surface water, 5,844.30 
Excess concrete required in roadway, etc., 232.93 
Loss of use of plaintiff's equipment while idle 

at job site due to Greene & Dyer Contrac- 

ting Corporation's delays, 16,000.00 
Loss of efficiency in job operation due to delays 

of Greene & Dyer Contracting Corporation, 

including taxes and insurance on plaintiff's 

continuing payroll, 2,424.98 
Counsel fees incidental to defence of Civil Action 

2792-60 and prosecution of plaintiff's claims 

herein, 5,000.00 
Plaintiff's reasonable overhead and profit in 

completion, 8,449.89 


RECAPITULATION 
Contract price, $ 94,000.00 
Paid on contract, 57,932.73 
Balance due under contract $ 36,067.27 
Paid to others in completion $ 28,105.18 
Paid for supplies to Greene & Dyer 


Contracting Corporation, claims 

ageinst Greene & Dyer Contracting 

Corporation, 4,328.25 
Backcharges, etc., as in Answers to 


Interrogatory, 39,464.13 71,897.56 


9 


Excess of claim over remaining balance 
in contract price, $ 35,830.29 


STATE OF MARYLAND 
COUNTY OF MONTGOMERY 


A. M. Gunnell being first duly sworn, on oath deposes and says that 
he is agent of plaintiff herein, and that the foregoing answers to interroga- 
tories are as reflected from plaintiff's books and records, to the best of 
his information, knowledge, and belief. ; 


/s/ A. M. Gunnell 
SUBSCRIBED AND SWORN TO before me this 25th day of September, 1963. 


/s/ John K. McDonald 
Notary Public, D. C. [SEAL] 


[Filed October 24, 1963] 


PRETRIAL PROCEEDINGS 


Complaint to recover loss under surety bond; third-party complaint 
for indemnity. 
UNDISPUTED FACTS: 


Plaintiff, Gunnell Construction Company, Inc. (hereinafter referred 


to as Gunnell), as a general contractor, entered into a contract with the 
District of Columbia for the construction of Additional Sludge Handling 
Facilities at the Blue Plains Sewage Treatment Plant, Washington, D. C., 
more particularly described as D. C. Contract No. 18551. 

On or about November 7, 1958, P entered into a subcontract with 
Greene & Dyer Contracting Corp. (hereinafter referred to as Greene 
and Dyer), whereby the latter agreed to perform certain excavation and 
landscaping work on the job of $94,000.00 payable monthly in accordance 
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with a partial payment schedule set forth in the subcontract. The D, Hart- 
ford Accident and Indemnity Co. (hereinafter referred to as Hartford), as 
surety, at the request of Greene and Dyer, as principal, executed and deliv- 
ered its subcontract bond in the penal sum of $94,000.00, running to Gunnell, 
as obligee. 

In consideration for the execution of such bond, third-party D, Ralph 
B. Greene, on August 21, 1958, executed an indemnity agreement, whereby 
he agreed to indemnify and save harmless the Hartford from and against 
any and all demands, liability, loss, cost, damage or expense of whatever 
kind which the Hartford might sustain as a result of the execution of the 
aforementioned bond. 

On or about August 24, 1960, Greene and Dyer filed suit in the United 
States District Court for the District of Columbia, C. A. No. 2792-60, al- 
leging that Gunnell had breached its subcontract in that it had failed to pay 
the partial payments called for by Section XVI of the subcontract and in 
that Gunnell failed and refused to arbitrate certain disputes, claiming 
damages in the sum of $26,567.27 plus interest and cost from May 10, 1960. 
Gunnell in its answer to amended complaint filed therein on or about No- 


vember 3, 1960, denied it failed to make the partial payments referred to 
above, and further stated: 
"The D alleges that the P (Greene and Dyer) herein breached its 
contract in that it failed to diligently and timely pursue performance 
thereof as required by the D (Gunnell), failed to provide sufficient 


equipment and labor, and did further fail to perform its work in an 

acceptable manner, or to correct that which was improperly per- 

formed.” 

Thereafter, Greene and Dyer was declared a bankrupt by the United 
States District Court for the District of Columbia, holding Bankruptcy 
Court, in Bankruptcy No. 92-60. On or about January 23, 1962, by order 
of the Referee in Bankruptcy, three suits pending between P and Greene 
and Dyer including C. A. 2792-60 were settled and dismissed upon pay- 
ment of $15,000.00 by Gunnell to the Trustee, Gunnell reserving "any 
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right it may now have to claim against the payment and performance bond 
of the bankrupt corporation on the Blue Plains Sewage Treatment Plant.” 
On or about January 30, 1962, C. A. 2792-60 was dismissed by 
praecipe signed by counsel for both P and D as follows: 
"The Clerk of said Court will please enter this cause as 


settled by compromise and dismissed with prejudice as to 


all claims, setoffs, and counterclaims." 


PLAINTIFF asserts that on November 10, 1958, D executed a pay- 
ment and performance bond on behalf of Greene & Dyer Contracting Corp. 
to indemnify and save P harmless from all costs and damages which P 
might sustain through any failure of Greene & Dyer Contracting Corp. to 
fully perform a subcontract awardedit by P for excavation and certain re- 
lated services required in P's performance of a prime contract between 
P and the District of Columbia. Said bond further assured payment to all 
suppliers of labor and materials to Greene & Dyer Contracting Corp. for 
which P might be liable. 

On July 13, 1960, Greene & Dyer Contracting Corp. wrongfully re- 
fused to complete its subcontract and P was obliged to complete it as well 
as to pay suppliers to Green & Dyer Contracting Corp. who were not paid 
by Greene & Dyer Contracting Corp. : 

Plaintiff asserts that as a result of the breach of Greene & Dyer it 
sustained damages in the amount of $54,665.95, computed as set forth in 
"P's Statement of Claim", next page. 

Plaintiff asks judgment against D in the amount of $54,665.95 with 
interest from the date of filing suit (2/28/62) and costs. 

NOTE: This is an increase in the ad damnum of the complaint, 

to which D consents. 
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PLAINTIFF'S STATEMENT OF CLAIM 


Contract Price $94,000.00 
Paid on account prior to 7/13/60 57,932.73 


Balance due upon performance 36,067.27 


Incurred in completion: 
Harris & Brooks 20,483.20 
Thomas E. Carroll & Son, Inc. 7,121.98 
John Marshall 500.00 

Suppliers to Greene & Dyer Contracting Corp. 

with unpaid claims: 
Buffalo Sand & Gravel Co. 937.46 
Bell Air Compressor Rental Co. 17.34 
Rental Tools & Equipment 46.35 
Silver Hill Sand & Gravel 1,487.90 
Washington Air Compressor Rental Co. 85.35 
Whittington & Brown 1,735.85 


Plaintiff's back charges and costs of 
completion, including its counsel fees 39,464.13 


Delayed Performance Penalty Assessed 

Against Plaintiff by the District of 

Columbia and Attributable to Green & Dyer 

Contracting Corporation 18,900.00 
Total Deficiencies $90,733.22 
Balance of Contract Price 36,067.27 


Net Deficiencies $54,665.95 


DEFENDANT HARTFORD ACCIDENT & INDEMNITY CO. denies 
that it is liable to P in any amount, contending: 

(1) That ‘Gunnell breached the subcontract on or about May 10, 1960, 
when it failed to pay the partial payment then due and owing Green and 
Dyer as required by Section XVI of the subcontract. 
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(2) That Gunnell breached the subcontract on or about May 10, 1960, 
when it failed to arbitrate certain disputes then existing between it and 


Greene and Dyer. 

(3) That Greene and Dyer, because of the foregoing breaches of 
the subcontract by Gunnell, was excused from further performance there- 
under. : 

(4) That at the time Greene and Dyer terminated the subcontract 
for default of Gunnell, there was a balance of $36,067.27 due and owing 
Greene and Dyer from Gunnell, which amount was more than sufficient 
to pay all unpaid labor and material claimants and to complete all work 
required under the subcontract. It is defendant's contention that the ac- 
count between Gunnell and Greene and Dyer must be stated as follows: 

Contract Price $94,000.00 
Paid on Contract -57,932.73 


Balance on Contract $36,967.27 


Costs to Complete $9,500.00 


Suppliers and Material 
Claims 3,943.88 13,443.88 


Balance due Greene & Dyer from Gunnell $22,623.39 

In addition, Hartford is entitled to a credit for that portion of the 
lump sum payment of $15,000.00, made by the P to the Trustee in Bank- 
ruptcy in settlement of Greene and Dyer Contracting Corp. claims against 
the P. 

(5) That Gunnell failed to mitigate its alleged damages, and in no 
event should the cost to complete the unfinished work have exceeded 
$10,000.00. 

(6) D, Hartford Accident and Indemnity Co. further says that the dis- 
missal with prejudice of C. A. 2792-60 acts as Tes judicata with respect 
to the alleged breach of the subcontract relied upon by P and therefore 
prevents P from maintaining any claim against this D. 
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(7) D further states that by such dismissal of C. A. 2792-60, P is 
estopped to bring any claim arising out of the alleged breach of the sub- 
contract against this D and that P has released and waived any claim it 
might have had against this D. 

(8) Finally, D says that by the settlement in the bankruptcy court 
and the lump sum payment by Gunnell to the Trustee in bankruptcy of 
$15,000.00, that P has been paid in full for any and all damages alleged 
to have arisen from the asserted breach of the subcontract by Greene 
& Dyer Contracting Corp., and that an accord and satisfaction was ef- 
fected with respect thereto, releasing and waiving any claims against 
the bond of the D. 


THIRD-PARTY COMPLAINT: Hartford Indemnity vs. Greene 


Hartford Indemnity asks judgment against third-party D Greene for 
indemnity as to any amount which may be awarded P against D Hartford 


in the principal action. 


ANSWER TO THIRD-PARTY COMPLAINT: 
Third-party D Greene admits liability for indemnity but adopts all 
of the allegations and contentions of D's answer to the principal complaint. 


STIPULATIONS: 

Facts under "UNDISPUTED FACTS", 

It is stipulated that the following may be admitted without formal 
proof of authenticity, subject to all other objections: 

P's PT Exhibits: 

also _[No. 1 - Copy of subcontract between Gunnell and Greene 
agreed * [ & Dyer Corp. 
to be 


admissible. No. 2 - Copy of bond of Greene & Dyer and Hartford 
Accident & Indemnity 


Nos. 3 to 73, inclusive - Photographs 


D's PT Exhibits: 
also [No. 1 - Indemnity agreement of third-party D Greene 
agreed 

to be [No. 2 - Copy of letter dated Dec. 11, 1958 from Greene & 
admissible. [ Dyer Contracting Corp. to Gunnell 

Any other documents initialed by all counsel prior to trial. 

Counsel agree to exchange within 30 days the names and addresses 
of all witnesses known to them, including expert witnesses but exclusive 
of impeachment witnesses (filing a copy of said list with the Clerk of the 
Court), and if they learn of any additional witnesses prior to trial, they 
will exchange the names and addresses promptly. 

The Examiner has requested counsel to come to the trial with the 
maximum authority to settle the case which will be allowed them by their 
principals. 


Trial Attorneys: For P - Harry L, Ryan 
For D - Kahl K. Spriggs 
For Third-Party D - James A, Willey 


Attorneys: Jaf 
/s/ For P ASSISTANT PRETRIAL EXAMINER 


/s/ For D /s/_ - For 3rd-Pty. D 


[Filed January 9, 1965] 


MOTION OF DEFENDANT, HARTFORD ACCIDENT 
AND INDEMNITY COMPANY, FOR SUMMARY JUDGMENT 
Comes now the defendant, Hartford Accident and Indemnity Company, 
through its counsel, and moves this Court for summary judgment in its 
favor against plaintiff, Gunnell Construction Company, Inc., and as grounds 
therefor states as follows: 
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1. That this motion is filed more than twenty-days following the 
commencement of this action; 

2. That there is no genuine issue of material fact, as shown by the 
pleadings and the annexed statement of material facts. 

3. That as a matter of law defendant is entitled to judgment dis- 


missing the complaint filed herein. 


/s/ Kahl K. Spriggs 
John F. Myers 
504 Southern Building 
Washington, D. C. 20005 


Attorneys for Defendant. 


[Filed January 9, 1965] 


STATEMENT OF MATERIAL FACTS 


1. Plaintiff, Gunnell Construction Company, Inc. (hereinafter refer- 
red to as Gunnell), as general contractor, entered into a certain contract 
with the District of Columbia for the construction of additional Sludge 
Handling Facilities at the Blue Plains Sewage Treatment Plant, Washing- 
ton, D. C., more particularly described as D. C. Contract No. 18551. 

2. On or about November 7, 1958, Gunnell entered into a subcontract 
with Greene and Dyer Contracting Corp. (hereinafter referred to as 
Greene and Dyer, or the bankrupt), whereby the latter agreed to perform 
certain excavation and landscaping work required by the Blue Plains con- 
tract for the sum of $94,000.00, payable in monthly installments as the 
work progressed. Such subcontract is hereinafter referred to as the 
Blue Plains subcontract. Pursuant to the terms of the subcontract, Hart- 
ford Accident and Indemnity Company (hereinafter referred to as Hartford), 
as surety, and Greene and Dyer, as principal, executed and delivered their 
subcontract bond in the penalty of $94,000.00 running to Gunnell, as obligee, 
with the following terms: 
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"Now therefore, the condition of this obligation is such that 
if the Principal shall faithfully perform the contract on his 
part, and shall fully indemnify and save harmless the 
Obligee from all costs and damages which the Obligee may 
suffer by reason of failure so to do and shall fully reimburse 
and repay the Obligee all outlay and expense which the Obli- 
gee may incur in making good any such default, and shall pay 
all persons who have contracts directly with the Principal 
for labor and materials, then the obligation shall be null and 


void, otherwise it shall remain in full force and effect." 


3. After Greene and Dyer entered into the performance of its 
subcontract work, a dispute arose between it and Gunnell. Greene and 
Dyer contended that Gunnell had failed to make progress payments in 
accordance with its subcontract, while Gunnell contended Greene and 
Dyer was not proceeding with the work in accordance with the progress 
schedules. After all efforts to settle and compromise the disputes 
failed, Greene and Dyer demanded that the matter be submitted to arbi- 
tration pursuant to the terms of the subcontract. This demand was 
denied. Thereafter, on or about July 13, 1960, Greene and Dyer refused 
to continue with the performance of the subcontract work, notifying 
Gunnell that its failure to make progress payments and refusal to arbi- 
trate in accordance with the terms of the subcontract were considered 
by it to be a breach of the subcontract. 

4. On or about August 24, 1960, Greene and Dyer filed suit against 
Gunnell in this Court, Civil Action No. 2792-60. 

5, On October 13, 1960, Greene and Dyer Contracting Corp. was 
declared a bankrupt by this Court, holding Bankruptcy Court, in Bank- 
ruptcy No. 92-60. . 

6. Thereafter, on or about October 28, 1960, Greene and Dyer 
filed an amended complaint, alleging in two counts Gunnell's breach of 
the Blue Plains subcontract with Greene and Dyer, and demanding as 


damages the sur of $26,567.27, representing the balance remaining due 
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under the subcontract of $36,067.25, less the cost to complete the un- 
finished work covered by the subcontract of the sum of $9,500.00. Copy 
of the amended complaint is annexed hereto and made a part hereof, 
marked Exhibit A. 

7. On or about November 3, 1960, Gunnell filed its answer to the 
complaint, denying that it breached the subcontract and further stating 
in its Third Defense the following: 


"The defendant [Gunnell] alleges that the plaintiff 
[Greene and Dyer] herein breached its contract in that it 
failed to diligently and timely pursue performance thereof 
as required by the defendant, failed to provide sufficient 
equipment and labor, and did further fail to perform its 


work in an acceptable manner, or to correct that which 


was improperly performed" 


Copy of such answer is annexed hereto and made a part hereof, marked 
Exhibit B. 

8. On May 19, 1961, Gunnell filed its proof of claim in Bankruptcy 
No. 92-60, claiming the sum of $19,728.55 as a result of the bankrupt's 
failure to perform its subcontract on the Blue Plains project. Copy of 
such proof of claim is annexed hereto and made a part hereof, marked 
Exhibit C. 

9. Thereafter, negotiations took place between counsel for Greene 
and Dyer, Messrs. Rhodes, Simms & Brown; the Trustee in Bankruptcy, 
S. David Rubenstein, and counsel for Gunnell, Harry L. Ryan, Jr., re- 
garding the disposition of Civil Action Nos. 2792-60, 3482-59 and 
650-60, all in this Court, and Gunnell's proof of claim. No representa- 
tive of Hartford was present at such negotiations, nor was Hartford 
ever notified that such negotiations were taking place. As a result of 
the negotiations, a compromise was arrived at, whereby Gunnell 
agreed to pay the Trustee in Bankruptcy the sum of $15,000.00; all 
complaints and counterclaims were to be dismissed; Gunnell was to 
withdraw its proof of claim, and finally Gunnell purported expressly 
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to reserve any right it might have to claim against the indemnity bond 
of Hartford in connection with the Blue Plains project. 

10. On the 23rd day of January, 1962, after notice to all creditors 
of Greene and Dyer, a hearing was held before the Referee in Bankruptcy 
regarding the approval of the proposed settlement. At this hearing Hart- 
ford appeared and noted its objection to the compromise to the extent 
that such compromise purported to affect the interest of Hartford. 

Such objection was not ruled upon by the Referee, for the reason, as 
stated in the reference, that another court would have to decide that 
question. Thereafter an order affirming the compromise was signed by 
the Referee. Copy of such order is annexed hereto and made a part 
hereof, marked Exhibit D, 

11, On January 31, 1962, Gunnell, acting by and through its 
attorney, and Greene and Dyer, acting by and through its attorney, filed 
a praecipe in Civil Action No. 2792-60 in this Court, as follows: 


"The Clerk of said Court will please enter this cause 
as settled by compromise and dismissed with prejudice as 
to all claims, setoffs and counterclaims. 


/s/ T. Brown /s/ Harry L. Ryan, Jr. 
612 Barr Building 815 Fifteenth Street, N. W. 
Attorney for Plaintiff Attorney for defendant." 


Copy of such praecipe is attached hereto and made a part hereof, marked 
Exhibit H. 
12. On February 22, 1962, Gunnell filed the instant action against 


Hartford, as surety for Greene and Dyer on the Blue Plains Sewage 
Treatment Plant, alleging that Greene and Dyer, as principal, refused 
to proceed with further performance of its subcontract and that there- 
after plaintiff [Gunnell] was obliged to obtain performance by others to 
complete the same in accordance with its terms; was obliged to pay 
suppliers of labor and material to defendant principal, and was obligated 
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to engage counsel to represent it in controversies arising out of defend- 
ant's principal's failure to have completed its subcontract and to have 
paid its creditors, claiming the sum of $54,665.95. 


/s/ Harry L. Ryan, Jr. /s/ Kahl K. Spriggs 
815 Fifteenth Street, N. W. John F. Myers 
Washington, D. C. 504 Southern Building 
Washington, D. C. 


Attorney for Plaintiff Attorneys for Defendant 


EXHIBIT A 


IN THE 
. UNITED STATES DISTRICT COURT 
| FOR THE DISTRICT OF COLUMBIA 
GREENE & DYER CONTRACTING CORP. 
Plaintiff 
Vv. : Civil Action No. 2792-60 
GUNNELL CONSTRUCTION COMPANY, INC.: 
Defendant : 


AMENDED COMPLAINT FOR MONEY DAMAGES 
Breach of Contract 


Comes now plaintiff, by its attorneys, and states to this honorable 
Court that: 


COUNT I 


1. Plaintiff is a corporation incorporated under the laws of the 
State of Maryland and defendant is a Corporation incorporated under the 
laws of the State of Delaware. The main offices of both plaintiff and 
defendant are located within the District of Columbia; and the matter in 
controversy, exclusive of costs and interest, exceeds the value of Three 
Thousand Dollars ($3,000.00). 
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2. By written agreement dated November 7, 1958, plaintiff con- 
tracted to perform certain work for defendant at the Sewage Treatment 
Plant, Washington, D. C. 


3. By the terms of that contract, defendant was required to make 
partial payments to plaintiff for work accomplished by plaintiff. 


4. Plaintiff accomplished certain work and made requests upon 
defendant for partial payment therefor in accordance with the terms of 
said contract. 


5. Defendant, in breach of its contractual obligation, refused and 
now refuses to make partial payment as called for by the terms of said 


contract. 


6. As aresult of defendant's refusals to pay, as aforesaid, plain- 
tiff has been damaged, by the loss of the contract value of certain work 
accomplished plus anticipated profits on the entire contract, which dam- 
ages total to the sum of Twenty-Six Thousand Five Hundred Sixty-Seven 
Dollars and Twenty-Seven Cents ($26,567.27). . 


WHEREFORE, plaintiff demands judgment against defendant in the 
amount of Twenty-Six Thousand Five Hundred Sixty-Seven Dollars and 
Twenty-Seven Cents ($26,567.27), plus costs, interest from May 10, 1960, 
reasonable attorneys’ fees, and such other and further relief as is just 


and fair. 


COUNT I 


1. Paragraphs one and two of Count I hereof are reiterated in full 
and incorporated hereat by reference. 


2. By the terms of the said contract, disputed questions of fact 
arising thereunder were to be settled by arbitration. 


3. Disputed questions of fact arose under the contract and plaintiff 
demanded arbitration in accordance with the terms thereof. 
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4. Defendant refused to submit said disputes to arbitration. 

5, As aresult of defendant's refusal to allow prompt resolution of 
the disputed questions of fact by arbitration, plaintiff was rendered unable 
to continue with its contract work and has been damaged by the loss of the 
contract value cf certain work performed plus anticipated profits on the 
entire contract, which damages total to the sum of Twenty-Six Thousand 
Five Hundred Sixty-Seven Dollars and Twenty-Seven Cents ($26,567.27). 

WHEREFORE, plaintiff demands judgment against defendant in the 
amount of Twenty-Six Thousand Five Hundred Sixty-Seven Dollars and 
Twenty-Seven Cents ($26,567.27), plus costs, interest from May 10, 1960, 
reasonable attorneys’ fees, and such other and further relief as is just 
and fair. 

RHODES, SIMMS & BROWN 
Attorneys for Plaintiff 


By: 
Paul M. Rhodes 


Sommers T. Brown 
612 Barr Building 
910 17th Street, N. W. 
Washington 6, D. C. 
ME 8-1785 


[SERVICE] 


EXHIBIT B 


ANSWER TO AMENDED COMPLAINT 


Both Counts 


First Defense: 
Plaintiff's complaint fails to state a cause of action upon which any 
relief may be granted. 


First Count 


Second Defense: 

The defendant admits the allegations of Paragraphs One (1) through 
Three (3) of plaintiff's complaint, admits further that plaintiff performed 
certain work under its contract and made demands for partial payment 
therefor, however the defendant avers that plaintiff's demands were in 
excess of payment to which plaintiff was entitled. The defendant avers 
that it made all payments to plaintiff to which plaintiff was entitled, and 
denies all remaining allegations of this Count, 


Third Defense: 

The defendant alleges that the plaintiff herein breached its contract 
in that it failed to diligently and timely pursue performance thereof as 
required by the defendant, failed to provide sufficient equipment and 
labor, and did further fail to perform its work in an acceptable manner, 
or to correct that which was improperly performed. | 


Second Count 


Second Defense: 
Defendant admits the allegations of Paragraphs One (1) through 
Four (4) of the Second Count of plaintiff's complaint but denies all 
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remaining allegations thereof, and avers further that said provision of 


plaintiff's contract was not enforceable under the law of this jurisdiction. 


WHITEFORD, HART, CARMODY & WILSON 


By /s/ Harry L. Ryan, Jr. 
815 - 15th St., N. W. 
Washington 5, D. C. 

Attorneys for Defendant 


[SERVICE] 
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GUNNELL CONSTRUCTION COMPANY, INC. 


Contractors and Builders 


909 Tower Building 
Washington 5, D. C. 
MEtropolitan 8-1400 


CLAIM AGAINST GREENE & DYER CONTRACTING CORPORATION 


Subcontract - Contract No. D.C. 18430 - Construction of Five Projects, 
Children's Center, Laurel, Maryland 


CREDITS 
1. Base Contract $72,500.00 
Payments on Account 


2. Change Orders 
A. Damage to Sewer 


B. Drainage Swale 333.50 


C. Add. Excavation 
(Parking Area) 262.50 


596.00 
3. Claims Against Greene & Dyer 

A. Ticket 1202 ' 337.86 
B. Equipment Rental 36.72 
Cc, % re 137.38 
D. Grading in Nursery Bldg. 
E, Grading in Detention Unit 
F, Grading in Nursery 
G. Grading in Girls’ Unit 


H. Grading in Boys’ & Girls’ 
Unit 


lL Damage to Channel Iron 


J. Blade Change for G. & D. 
Dozer 


K. Damage to Underground 
Cable 


DEBITS 


$51,999.07 


152.82 


' 152.82 


1,030.68 
742.02 
340.52 
217.99 


84.76 
6.47 


12.53 


1,458.37 


BALANCE 


20,944.11 


CREDITS DEBITS BALANCE 
L. Damage to Underground Cable 363.17 
M. Backfill 58.56 
N. Clean Brick Work 200.00 
O. Replace Top Soil 150.00 
P. Paving, Concrete 42,827.25 
Q. Paving, Bituminous 2,830.00 
R. Claims by Greene & Dyer Subs 
John W. Glen, Inc. 2,662.20 
Joseph J. Hock, Inc. 3,425.93 
Arnold Parreco & Haass, Inc. 340.77 
Rental Tool & Equip. Co. 46.35 
Willard Sand & Gravel Co. 3,112.70 
S. Profit & Overhead for Item 3.R. 2,013.46 
Brought Forward $ 511.96 $.61,923:73 $20,944.11 
T. Damage to Contractor 
Delays, Obstructions, Etc. 


Subcontract Sections III, IV, 
Vil, XI, XVI, XV0 20,000.00 


U. Other Costs and Interests 


V. Legal Expenses 


Total 3.A. thru 3.T. 81,411.77 


Due Gunnell Construction Company, Inc. $60,467.66 
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GUNNELL CONSTRUCTION COMPANY, INC. 
Contractors and Builders 
909 Tower Building 
Washington 5, D. C. 
MEtropolitan 8-1400 
CLAIM AGAINST GREENE & DYER CONTRACTING CORPORATION 
eee NT MIN ERA LING CORPORATION 
Subcontract - Contract No. D. C. 18349 - Anacostia Freeway Over 
Railroad Tracks - Substructure 
CREDITS DEBITS BALANCE 


. Subcontract - Adjusted to 


Final Approved Figures 
A. Unclassified Excavation 9,750.25 


B. Structural Excavation 14,684.64 
C. Backfill and Fill 128,072.25 
Payments on Account 134,949.74 


$17,557.40 


. Change Orders 
Included in Above Figures 


. Claims Against Greene & 
Dyer 


A. Railroad Protection 2,323.38 


B. Access Road to Pier #5 
(Subcontractor to Pro- 
vide — See Subcontract) 


1. Labor 7,880.00 


2. Material - Lumber, 
Stone, Etc. 3,238.00 


. Equipment - Trucks, 
Crane, Etc. 2,250.00 


. Railroad - Protection 
Taxes and Insurance 
on Labor 1,576.00 


. Claims By Greene & Dyer 
S. 


Bob Banks Construction 2 
Co., Inc. 286.00 
Buffalo Sand and Gravel 802.97 
John W. Glen, Inc. 4,009.88 
Arnold Parreco & Haass Co, 396.66 
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CREDITS DEBITS BALANCE 


. Profit & Overhead on Items 
B-1 thru B-4 andC (10% + 
10%) 4,775.29 


- Damage to Contractor 

Delays, Obstructions, Etc. 
Subcontract Sections II, IV, 
VU, XI, XVI, XVII 10,000, 00 

F. Other Cost and Interest 

G. Legal Expenses 

Total 3A thru 3E 39,838.18 

Due Gunnell Construction Company, Inc. $22,280.78 


Subcontract - Contract No. ACho-181 - Construction of a Sewer in 
Square 635 Additional House Office Building 


1. Base Contract $235,000.00 


Payments on Account 205,184.30 
2. Change Orders 

T—1001 thru 1004 975.00 

Credit for Work Omitted 13,250.00 


$15,590.70 
3. Claims Against Greene & Dyer 
A. Pile Cap Changes (Letter 
Dated 6/22/59) 
B. Equipment Rental 
C. Damage to Granite Curbs 1,000.00 
D. Sale Corrugated Metal Pipe 840.00 


E. Backcharges - Labor, Equip- 
ment and Material 1,238.83 


F. Backcharges - Labor, Equip- 
ment and Material 205.00 


G. Breech of Guarantee 343.85 
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CREDITS DEBITS BALANCE 


H. Damage Sewer Break and 
Flooding 


1. Labor 11,542.50 


2. Material - Lumber, 
Nails, Etc. 3,300.00 


. Equipment Rental and 
Plumbing Costs 5,062.50 


. Taxes and Insurance 
on Labor 2,308.50 


L Profit and Overhead on 
H-1 thru H-4 (10% + 10%) 8,864.84 


J. Damages to Contractor 
Delays, Obstructions, Etc. 


Subcontract Sections II, IV, 
vu, VI, XVI, XV 30,000.00 


K. Other Cost and Interest 
L. Liquidated Damages 6,000.00 
M, Legal Expenses 
Total 3.A. thru 3.K : 66,867.31 


Due Gunnell Construction Company, Inc. 3 $51,276.61 


Subcontract - Contract No, D.C. 18551 - Sewage Treatment Plant 
Additions, Additional Sludge Handling Facilities, Unit 24 


1, Base Contract $94,000.00 
Payments on Account 57,932.73 


$36,067.27 
2. Change Orders 


None 


3. Claims Against Greene 
& Dyer 


A. Equipment Rental 
B. Damage to Water Line 


C. Damage to Electrical 
Service 


D. Pulling Well Points 
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CREDITS DEBITS BALANCE 
E. Damage to Piles $ 250.00 


F. Improper Excav. at Elutria- 
tion Tank 243.67 


G. Equipment Rental 64.17 


H. To Complete Greene & Dyer 


Contract 

1. Harris & Brooks 20,483.30 
2. Thos. E. Carroll & Son 4,600.00 
3. John Marshall 500.00 
4 


. Gunnell Construction Co., 
Inc. 


Labor 4,315.50 
Material - Concrete 135.00 


Equipment & Pumping & 
Drainage of Surface Water 1,500.00 


Engineering 600.00 


Taxes and Insurance on 
Labor 674.33 


. Claims by Greene & Dyer 
Ss 


Bell Air Compressor 17.34 
Buffalo Sand & Gravel Co. 937.46 
Rental Tools & Equip. Co. 46.35 


Silver Hill Sand & Gravel 
Co. 1,487.90 


Wash. Air Compressor 
Rental Co. 85.35 


Whittington & Brown 1,753.85 


I. Profit & Overhead for Items H.1. 
thru H.5. 7,798.64 


J.Damage to Contractor 


Delays, Obstructions, Etc. 
Subcontract Sections II, IV, 
XI, XVI, XVI 10,000.00 
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CREDITS DEBITS BALANCE 
K. Other Costs and Interest : 
L. Liquidated Damages 


M. Legal Expenses 
Total 3.A. thru 3.J. $55,795.82 
Due Gunnell Construction Company, Inc. $19,728.55 


SUMMARY OF CLAIMS AGAINST GREEN & DYER CONTRACTING CORP. 
eee SENS ae NN 3 AN LENG RUE 


Contract No. D. C. 18430 Construction of Five 
Projects, Children's 
Center, Laurel, Maryland $ 60,467.66 


Contract No. D. C. 18349 Anacostia Freeway over 
Railroad Tracks, Substruc- 
ture 22,280.78 


Contract No. ACho-181 Construction of a Sewer in 
Square 635, Additional House 
Office Building 51,276.61 


Contract No. D. C. 18551 Sewage Treatment Plant 
Additions Additional Sludge 
Handling Facilities Unit 
#24 19,728.55 


$153,753.60 


[Filed January 28, 1962] EXHIBIT D 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding Bankruptcy Court 


In the Matter of ) 
GREENE & DYER CONTRACTING CORP.) 
Bankrupt ) No. 92-60 


In Bankruptcy 


ORDER CONFIRMING COMPROMISE OF 
PENDING LITIGATION AND DISPUTED CLAIMS 


At Washington, in said District, on the 23rd day of January, 1962: 
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Upon consideration of the Petition filed herein by S$. David Ruben- 
stein, Trustee of the above captioned estate, for confirmation of certain 
compromises, following notice to creditors, objection having been pre- 
sented on behalf of Hartford Accident & Indemnity Company as to the 
retention by Gunnell Construction Co., Inc. of its right to make claim 
against them on the payment and performance bond on the Blue Plains 
Job, the Court finding that the objection was not applicable to the instant 
proceeding and referred only to rights between the surety and Gunnell 
Construction Co., Inc. in matters not yet in litigation, and said compromises 
appearing to be in the best interests of the creditors of the bankrupt, it is 
by the Court, 

ORDERED: That the controversies existing between the bankrupt 
and Gunnell Construction Co., Inc. be confirmed on the following basis: 

1. Civil Actions 3482-59, 650-60 and 2792-60 relating to the House 
Office Building, Children's Center at Laurel, Maryland and the Blue Plains 
Sewage Treatment Plant will be dismissed, both complaint and counter- 
claim, for the payment of $15,000.00 to the Trustee, reserving to Gunnell 
Construction Co., Inc., any right it may now have to claim against the 
payment and performance bond of the bankrupt corporation on the Blue 
Plains Sewage Treatment Plant and the right to subrogation, following 
formal proceedings therefor, to the extent that they have been caused to 
expend funds to satisfy bonded claims by creditors of the bankrupt corpora- 
tion having properly filed claims in this proceeding. 

2. The claim of the bankrupt against Gunnell Construction Co., Inc. 
in the sum of $16,000.00 and the counterclaim of Gunnell Construction Co., 
Inc. in the sum of $22,280.78 both arising out of the Anacostia Freeway 
job are finally and completely settled by the payment of $1,750.00 by 
Gunnell Construction Co., Inc. 

3. Gunnell Construction Co., Inc. shall forthwith withdraw it's Proof 
of Claim heretofore filed in this proceeding. 


/s/ John A. Bresnahan 
Referee in Bankruptcy 


[Filed January 30, 1962] 
Praecipe EXHIBIT E 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 29th day of January 1962 
GREENE & DYER CONTRACTING CORP. 
- Civil 
are Action No. 2792-60 
GUNNELL CONSTRUCTION CO. 
The Clerk of said Court will please enter this cause as settled by 
compromise and dismissed with prejudice as to all claims, setoffs, and 


counterclaims. 


/s/ Sommers T. Brown /s/ Harry L. Ryan, Jr. 
612 Barr Building 815 15th Street, N. W. 
Attorney for Plaintiff Address Attorney for Defendant 


EXHIBIT F 
S. David Rubenstein Suite 636 Wyatt Building 
Attorney at Law Washington 5, D. C. 
National 8-3371 


March 13, 1961 


Rhodes, Simms and Brown 
Attorneys at Law 

612 Barr Building 
Washington 6, D. C. 


Attention; Sommers T. Brown, Esquire 
Re: Greene & Dyer Contracting Corp. 
In Bankruptcy No, 92-60 
Dear Mr. Brown: 
Confirming our telephone conversation of Friday, March 10, 1961, 
this is to advise you that, as Trustee in Bankruptcy of Greene & Dyer 


Contracting Corp., I do not intend to take over the prosecution of the 


three litigated matters with the Gunnell Construction Company, 


It is my intention to promptly file a Petition with the Bankruptcy 
Court to obtain approval of my determination, 


Very truly yours, 


/s/ S, DAVID RUBENSTEIN 
Trustee in Bankruptcy 
SDR:h 


ec: Honorable John A. Bresnahan, 
Referee in Bankruptcy 


Paul L, O'Brien, Esquire 


[Filed April 8, 1965] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GUNNELL CONSTRUCTION COMPANY, INC., : 
Plaintiff, 
Civil Action 
No. 691-62 
HARTFORD ACCIDENT AND INDEMNITY CoO.,: 
Defendant 


OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 


Comes now the plaintiff herein and in opposition to defendant's 
motion for summary judgments submits as follows: 
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ADDITIONAL MATERIAL FACTS 

Plaintiff agrees that the material facts set forth by the defendant 
in support of its motion herein are undisputed. However, plaintiff sub- 
mits that additional material facts, likewise not in dispute are requisite 
for a full consideration of defendant's motion. 

Such additional material facts are as follow: 

1. Section II of the subcontract to which defendant's bond per- 
tained, obliged defendant's principal to commence, prosecute and com- 
plete its work as required by plaintiff. 

2. Section IV thereof made time of the essence of said contract, 
and permitted plaintiff upon written notice to defendant's principal, to 
take such steps as, solely within plaintiff's discretion would be necessary 


to thereupon proceed with completion of the subcontract. 

3. On July 13, 1960, plaintiff gave written notice to defendant's 
principal of plaintiff's determination of said principal's breach, and 
demanded immediate performance. (Exhibit A) 


4. On the same date, July 13, 1960, plaintiff made a direct demand 
on the defendant under its bond. (Exhibit B) 

5. On August 16, 1960, defendant notified the plaintiff that it as 
surety "does not intend, under any circumstances, to complete any 
work on behalf of Greene & Dyer Company," and further that under no 
circumstances would it "be liable for any amount in excess of $10,000.00 
for the work now necessary on the contract being performed at Blue 
Plains, D. C." 

6. Defendant's principal did not proceed after July 13, 1960, 
and defendant never took over the job nor completed the same in its 
stead. 

7. On or about August 24, 1960, defendant's principal filed suit 
against plaintiff, Civil Action No. 2792-60. This suit was dismissed 
upon this plaintiff's motion. 

8. Thereafter on October 13, 1960, defendant's principal was 
adjudged bankrupt. 
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9. On or about October 28, 1960, defendant's principal, although 
then bankrupt, filed an amended complaint, and on or about November 3, 
1960, plaintiff filed a suggestion of bankruptcy in Civil Action No. 

2792-60, and an answer to the amended complaint. | 

10. From that date forward all matters involving the claim herein 
and many others between plaintiff and Greene & Dyer Contracting Corpora- 
tion were determined in the Bankruptcy proceeding and through the 
Trustee. 

11. May 22, 1961, was the last date allowed for filing claims against 
defendant's principal in Bankruptcy No. 92-60. 

12. Plaintiff filed a claim therein on the job, subject to the contract 
herein for $19,728.55, but at such date, the contract of defendant's princi- 
pal had not been completed, and plaintiff was unable to ascertain or com- 
pute its total damages, and such determination was not capable of being 
computed until after institution of this action. 


LEGAL POSITION 

The dismissal of Civil Action No. 2792-60 is not res judicata of 
nor dispositive of plaintiff's claim against the defendant herein. The 
defendant's position in this action is fallacious in the following respects. 

Plaintiff had no matured cause of action against defendant's princi- 
pal prior to the adjudication of the principal in Bankruptcy on October 13, 
1960. The completion of Greene & Dyer Contracting Corporation's con- 
tract by the plaintiff had not been effected, and obviously until so done no 
determinable or actual claim existed. 

Furthermore, the suit then pending by Greene & Dyer Contracting 
Corporation against the plaintiff herein was later dismissed. Accordingly, 


no compulsory counterclaim required under Rule 13(a) F.R.C.P. existed 


as to that suit. 

The Rules of this Court, Rule 56, obliged Greene & Dyer Contracting 
Corporation's counsel when it filed its petition in bankruptcy on October 
13, 1960, to file a suggestion thereof in Civil Action No. 2792-60. None 
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such was so filed, although counsel for plaintiff did so on or about 
November 3, 1960. 

Upon the filing of such suggestion, and under Section 11(a) of the 
Bankruptcy Act, Title 11 U.S.C.29(a), Civil Action No. 2792-60 was 
stayed. 

Contrary to defendant's contention herein, the Trustee in Bank- 
ruptcy for defendant's principal did not file an amended complaint, nor 
for that matter did the Trustee ever appear or become substituted for 
the bankrupt in said action. 

The obligation of the defendant herein upon its bond became fixed 
upon its principal's default on July 13, 1960, when notice and demand 
was made upon it and remained thereafter as its direct obligation to 
the plaintiff. It was henceforth an independent claim as to which plaintiff 
owed no further obligation to it to pursue its principal, and which under 
the circumstances herein related, created no obligation or was ever 
possessed with any rights to predicate a counterclaim, much less a 
third-party action. 


/s/ Harry L. Ryan, Jr. 
815 15th Street, N. W. 
Washington, D.C. 
Attorney For Plaintiff 


WESTERN UNION 
TELEGRAM 
Greene & Dyer Contracting Corp. July 13, 1960 
300 Hamilton Street, N. E. 
Washington, D. C. 


Re sewage treatment plant, Unit 24, Govt. Contract 18551 your telegram 
advising that you will not proceed further with your subcontract at Blue 
Plains Sewage Treatment Plant received. We shall proceed accordingly. 
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We deny any breach on our part and refer you to all previous corre- 
spondence either to you or your attorney. Demand is being herewith 
made on your surety for completion and should it fail to take same 
over, you and your surety will be backcharged all costs of completion 
as well as all damages heretofore sustained resulting from your prior 


breaches. 


Gunnell Construction Company, Inc. 


EXHIBIT B 
July 13, 1960 


REGISTERED MAIL 


Hartford Accident and Indemnity Company 

Hartford Govt. Contract No. 18551 

Connecticut Additional Sludge Handling Facilities 
Blue Plains 


Gentlemen: 


You are hereby notified that as of this date, July 13, 1960, your princi- 
pal, Greene & Dyer Contracting Corp., has refused to proceed in per- 
formance of its subcontract with this Company for excavation in connec- 
tion with Additional Sludge Handling Facilities, Unit 24, Blue Plains, 
Washington, D. C. 


Demand is hereby made that your company accordingly forthwith take 
over your principal's completion, or alternatively we shall arrange 
therefore and shall look to both you and your principal for all costs of 
completion. } 


This notice is in compliance with Section IV of Greene & Dyer's sub- 
contract and 48 hours is hereby fixed as the time within which successor 
performance by you shall be deemed reasonable by us. 

Yours very truly, 

GUNNELL CONSTRUCTION COMPANY, INC 


AMG:dd A. M. Gunnell, President 
cc. Harry Ryan 


[Filed May 13, 1965] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
GUNNELL CONSTRUCTION COMPANY, INC., ) 
Plaintiff 
v. ) Civil Action No. 691-62 
HARTFORD ACCIDENT AND INDEMNITY COMPANY, } 
Defendant. ) 


DEFENDANT'S SUPPLEMENTAL STATEMENT OF MATERIAL FACTS 
———— ore eee ee EAL PACTS 


Defendant, Hartford Accident and Indemnity Company, states that 
the following additional facts are not in dispute: 

1. On or about August 24, 1960, Messrs. Rhodes, Sims and Brown, 
counsel engaged by Greene & Dyer, filed in this Court a complaint for 
money damages, for breach of contract, as plaintiff, against Gunnell, as 
defendant, in Civil Action No. 2792-60. 

2. On September 13, 1960, Mr. Harry L. Ryan, Jr., aS counsel for 
defendant Gunnell, filed a motion to dismiss such complaint. 

3. On October 13, 1960, Greene and Dyer was declared a bankrupt 
by the Court, Holding Bankruptcy Court, Bankruptcy No. 92-60. 

4. On October 26, 1960, a hearing on Gunnell's motion to dismiss 
was had before Judge Hart, resulting in a dismissal of the complaint and 
the granting of twenty days' leave to Greene & Dyer to file an amended 
complaint. The order of dismissal with leave to amend was not signed 
by Judge Hart until November 4, 1960. 

5. On or about October 28, 1960, Messrs. Rhodes, Sims & Brown 
filed an amended complaint on behalf of Greene & Dyer. 

6. On October 31, 1960, Gunnell filed a suggestion of bankruptcy, 
notifying this Court that Greene & Dyer had been adjudged a bankrupt. 

7. On November 3, 1960, Gunnell filed its answer to the amended 
complaint, copy of which is annexed to defendant's statement of material 
facts. 
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8. On November 22, 1960, the first meeting of the creditors of 
Greene & Dyer was held by the Bankruptcy Court, at which time Mr. S. 
David Rubenstein was appointed and qualified as trustee for the bankrupt, 
Greene & Dyer. 

9. Thereafter discussion took place between Mr. Brown of Messrs. 
Rhodes, Sims and Brown, attorney for Greene & Dyer in Civil Action 
No. 2792-60, as well as in Civil Action Nos. 3482-59 and 650-60, and 
Mr. S. David Rubenstein, as trustee for the bankrupt, to determine 


whether the trustee was actively going to participate in such case. On 
March 13, 1960, the trustee wrote Mr. Brown, advising him that he did 
not intend to intervene, and further, intended to petition the Referee in 
Bankruptcy for authority to allow Greene & Dyer to proceed with such 
case through its own counsel. See Exhibit F annexed hereto and made a 
part hereof. | 

10. On March 21, 1961, the trustee in bankruptcy for Greene & 


Dyer filed a "Petition for Authority to Permit Bankrupt to Continue 
Litigation," copy of which is attached hereto and made a part hereof as 
Exhibit G. 

11. On April 13, 1960, the Referee in Bankruptcy signed an "Order 
Permitting Bankrupt to Continue Litigation," copy of which is attached 
hereto as Exhibit H. 

12. On May 19, 1961, Gunnell filed its proof of claim in Bankruptcy 
No. 92-60, copy of which is annexed to defendant's statement of material 
facts as Exhibit C. 

13. Thereafter, Mr. Rubenstein, as trustee; Mr. Brown, as attorney 
for Greene & Dyer, and Mr. Ryan, as attorney for Gunnell, negotiated a 
settlement of Civil Action No. 2792-60, Civil Action No. 3482-59 and 
Civil Action No. 650-60, resulting in a cash payment to the trustee in 
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bankruptcy of the sum of $15,000.00 by Gunnell, and a payment by the 
trustee to Mr. Brown for services rendered in the prosecution of the 
aforesaid case in the sum of $5,000.00. 

/s/ Kahl K. Spriggs 

/s/ John F. Myers 


504 Southern Building 
Washington, D. C. 20005 


Attorneys for Defendants 


CERTIFICATE OF SERVICE 


I hereby certify that copies of the foregoing response of defendant 
to plaintiff's statement of its legal position and defendant's supplemental 
statement of material facts was mailed, postage prepaid, this 12th day 
of May, 1965 to Harry L. Ryan, Jr., Esquire, 815 Fifteenth Street, N. W., 
Washington, D. C., attorney for plaintiff, and to James A. Willey, Esquire, 
925 Fifteenth Street, N. W., attorney for Greene & Dyer. 


/s/ John F. Myers 


[Filed April 25, 1961] EXHIBIT G 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Bankruptcy Court 
In the Matter of ) 


GREENE & DYER 
CONTRACTING CORP., 


} In Bankruptcy 
Bankrupt ' 


No. 92-60 


PETITION FOR AUTHORITY 
TO PERMI¥ BANKRUPT TO CONTINUE LITIGATION 
a ne eee eae ete ete itech al 
Honorable John A. Bresnahan, Referee in Bankruptcy: 
Comes now S. David Rubenstein and represents as follows: 
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1. That he is the Trustee of the above captioned estate, duly 
qualified and acting. 

2. That scheduled as purported assets of the estate were three 
(3) pending litigated matters before the United States District Court for 
the District of Columbia in which the bankrupt appears as plaintiff and 
the Gunnell Construction Company appears as defendant. These suits 
arise out of three certain contracts in which the defendant, Gunnell 
Construction Company, is prime contractor and the plaintiff (bankrupt), 
Greene & Dyer Contracting Corp., is a subcontractor. The cases, and 
the projects pertaining thereto, are described as follows: 

A. Civil Action No. 3482-59 - House Office Building. 

B. Civil Action No. 650-60 - Children's Center, Laurel, 
Maryland. 

C. Civil Action No. 2792-60 - Blue Plains Sewage Treatment 
Plant. 

3. The said civil actions, collectively, represent claims on behalf 
of the bankrupt totalling $102,128.32, although the books and records of 
the bankrupt show outstanding accounts receivable for the said three 
matters of only $77,465.75. In the same three matters, the defendant 


corporation has counterclaimed by way of backcharges, delay penalties 
and liquidated damages for $109,438.79. Of this sum, $39,713.30 has 
not yet been set forth in said counterclaims, but will, it is understood 


by petitioner, be asserted by appropriate amendment. 

4. An additional counterclaim in the approximate sum of $13,289.21, 
may be asserted in these matters as the construction projects out of 
which the litigation arises were all matters subject to the provisions of 
the Miller Act as to Federal Government projects and the provisions of 
Title 1 of the District of Columbia Code as to construction performed 
for the District of Columbia Government. By the terms of these two 
statutory provisions, all subcontractors of the bankrupt would be entitled 
to payment of outstanding charges by the general contractor, the records 
of the bankrupt reflect unpaid charges by their own subcontractors in 


said amount. 
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5. From the figures set forth above, it would appear that the 
total claims of plaintiff and defendant are approximately equal in 
amount and, should all claims be proven, the litigation would provide 
little, if any, benefit to the estate. Moreover, the possibility that said 
matters might be referred to the Auditor of the United States District 
Court for the District of Columbia and be subjected therein to the 
costs of a Court audit, clearly indicate to your petitioner that the trial 
of these will require substantial amounts of money to pay the costs 
thereof. It is the opinion of the petitioner that the costs of the trial of 
each case would be between $1,000.00 to $2,000.00. In view of the 
uncertainty of successful recovery, your petitioner is reluctant to under- 
take the prosecution of said matters. 

6. Nevertheless, there is a possibility that the said matters will 
finally result in a judgment in favor of the bankrupt corporation. Such 
judgment would be subject to an existing contract for counsel fees in favor 
of the law firm of Rhodes, Simms and Brown, which provides a contingent 


fee of 35% of monies recovered as the result of this litigation. Unless 


the costs were too high, such a recovery, even after payment of contingent 
counsel fees, could still leave a cash benefit to the bankrupt. For this 
reason, your petitioner does not feel that he should properly abandon any 
claim he might have in the said litigation. 
WHEREFORE, the premises considered, your petitioner prays, 
that following notice to creditors and hearing thereon, the bankrupt be 
permitted to continue the existing litigations in Civil Actions No. 3482-59; 
No. 650-60 and No. 2792-60 now pending before the United States District 
Court for the District of Columbia without intervention by the Trustee in 
Bankruptcy. 
/s/ S. David Rubenstein 
Trustee in Bankruptcy 
DISTRICT OF COLUMBIA, SS: 
S. David Rubenstein, being first duly sworn on oath, deposes and 
says that the matters and facts alleged in the foregoing Petition are 
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true, according to the best of his knowledge, information and 
belief. 


/s/ §. David Rubenstein 
Trustee in Bankruptcy 


Subscribed and sworn to before me this 21st day of March, 1961 


/s/ Dorothy Holiwski 
Notary Public, D. C. 


[Filed April 25, 1961] == EXHIBIT H 
ORDER PERMITTING BANKRUPT TO CONTINUE LITIGATION 
ORDER PERMITTING BANKRUPT TO CONTINUE LITIGATION 


At Washington, in said District, on the 13th day of April, 1961: 

Upon consideration of the Petition of S. David Rubenstein, Trustee, 
for an Order permitting the bankrupt to continue certain litigation 
existing between the bankrupt and the Gunnell Construction Company, 
the matter having come on for hearing before the undersigned Referee 
on the 11th day of April, 1961, there being no objection by the bankrupt, 
the Trustee speaking in support of said petition and Sommers T. Brown, 
Esquire, having been heard on behalf of the firm of Rhodes, Sims & 
Brown in opposition thereto, it appearing that said authority is in the 
best interests of the estate, it is, 

ORDERED: That the bankrupt, Greene & Dyer Contracting Corp. 
be, and it hereby is, authorized andidtRected to continue the pending 
litigation in the following matters: 

A. Civil Action No. 3482-59 - House Office Building. 


B, Civil Action No. 650-60 - Children's Center, Laurel, 
Maryland. 

C. Civil Action No. 2792-60 - Blue Plains Sewage Treatment 
Plant. 


/s/ John A, Bresnahan 
Referee in Bankruptcy 


EXHIBIT I 
[Filed March 17, 1964] 


DISCHARGE OF BANKRUPT 


At Washington, District of Columbia, on the 16th day of December, 
1963. 

It appearing that Greene & Dyer Contracting Corp., a corporation 
organized and existing under the laws of the State of Maryland, and 
having its principal office and principal place of business in the District 
of Columbia, was duly adjudged a bankrupt on a petition filed by it on 
the 13th day of October, 1960; and 
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It further appearing that said Greene & Dyer Contracting Corp., 
applied for a discharge from all debts provable against its estate 
under the Bankruptcy Act, except such debts as are excepted by said 
Act from such discharge; and 

It further appearing that, after due notice by mail, no objection 
to the discharge of said bankrupt was filed within the time fixed by the 
court; it is 

ORDERED that the said Greene & Dyer Contracting Corp., be 
and it hereby is, discharged from all debts and claims which are made 


provable by said Act against its estate, except such debts as are, by 
said Act, excepted from the operation of a discharge in bankruptcy. 


Washington, D. C. 
December 16, 1963 
/s/ John A. Bresnahan 
Referee in Bankruptcy 
copies to: 
James A. Willey, Esq. - 925 15th St., N. W., Washington, D. C. 


Greene & Dyer Contracting Corp. - 300 Hamilton St., N. E., 
Washington, D. C. 


S. David Rubenstein, Esq. - 631 Tower Building, Washington, 
D.C. 


[Filed January 2, 1962] 
PETITION TO CONFIRM COMPROMISE 

OF PENDING LITIGATION AND DISPUTED CLAIMS 

To: Honorable John A. Bresnahan, Referee in Bankruptcy: 
Comes now S. David Rubenstein and respectfully represents as 

follows: | 

1. That he is the Trustee in the above captioned estate, duly 
qualified and acting. 

2. That at the time of petitioner's appointment, there were 
outstanding three certain matters of litigation before the United States 
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District Court for the District of Columbia in each of which the bank- 
rupt appeared as plaintiff and the Gunnell Construction Co., Inc. as 
defendant and counterclaimant. The cases, and the projects pertaining 
thereto, are described as follows: 

A. Civil! Action 3482-59 - House Office Building 

B. Civil Action 650-60 - Children's Center, Laurel, Maryland 

C. Civil Action 2792-60 - Blue Plains Sewage Treatment Plant. 
The three matters represent a total claim of $77,465.75 on behalf of 
the bankrupt for excavating work performed at these projects for the 
defendant as general contractor. However, the defendant has counter- 


claimed by way of backcharges for work improperly done, delay, 
penalties and liquidated damages in the total sum of $131,472.82. 

3. That due to the complexity of the issue presented in these 
matters, petitioner sought and obtained an Order from this Court author- 
izing the bankrupt to carry on the litigation without intervention by the 


Trustee in Bankruptcy. A Petition for Review of said Order was filed 
and is scheduled for hearing on January 12, 1962. The basis of said 
Petition is that the Trustee in Bankruptcy should assume the costs of 
the said litigation which, it is acknowledged by all parties, will be very 
substantial. The Trustee is responding individually, to the said Petition 
for Review having been denied counsel for any matter relating to the 
matters with Gunnell Construction Co., Inc., due to objections raised 

by Sommers T. Brown, Esquire, counsel for the bankrupt in said three 
litigated matters. 

4. Your petitioner convinced the said Sommers T. Brown, Esquire, 
that the matter could not only be litigated more expeditiously and less 
expensively before the Bankruptcy Court, but that possibilities of a 
favorable settlement were greater if conducted by the Trustee with 
trial before the Bankruptcy Court as a strong possibility in the event of 
a failure to effect settlement. Thereafter, the hearing on the Petition 
for Review was continued and a Stipulation filed in these proceedings to 
the effect that if your petitioner, as Trustee, could finally settle these 
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matters, all litigation would be dismissed and former counsel for the 
bankrupt would submit the amount of his lien claim for an attorney's 
fee for determination by the Referee in Bankruptcy. 

5. Thereafter, your petitioner commenced negotiations with 
Harry Ryan, Esquire, attorney for Gunnell Construction Co., Inc. and 
effected a blanket settlement of all litigation for the payment of the sum 
of $15,000.00 by the Gunnell Construction Co., Inc. to the Trustee in 
Bankruptcy and the withdrawal of its proof of claim filed herein upon 
the conditions that (1) settlement be effected at once, subject only to 
confirmation by creditors; that (2) although all litigation between the 
bankrupt and Gunnell Construction Co., Inc. would be settled and ended, 
the said Gunnell Construction Co., Inc. would not waive its right to 
claim against the payment and performance bond of ‘the bankrupt posted 
through the Hartford Accident and Indemnity Co. for the Blue Plains 
job which said claim is in the approximate amount of $20,000.00; (3) 


that Gunnell Construction Co., Inc. could, by appropriate proceeding, 


be subrogated to certain claims previously filed in this proceeding to 
the extent of its payment of consideration for the settlement, satisfaction 
and assignment of said claims and (4) that the Anacostia Freeway job 

be settled concurrently with the litigated matters. 

6. Your petitioner conferred with Sommers T. Brown, who, 
having handled the litigation on behalf of the bankrupt and being well 
acquainted with the actual worth thereof, concurred with your petitioner 
in the feeling that the said offer was fair, reasonable and in the best 
interests of the bankrupt estate. 

7. A further factor considered by your petitioner was that this 
benefit would accrue to the estate without additional attorneys’ fees and 
only for the statutory compensation awarded to the Trustee in Bankruptcy. 

8. As to the Anacostia Freeway job, the books and records of the 
bankrupt indicated a balance due it by the Gunnell Construction Co., Inc. 
of $16,000.00, and claims by creditors of the bankrupt of $5,468.51. 

The claim of Gunnell Construction Co., Inc. against the bankrupt is 
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$22,280.78 plus such sums as might be paid to creditors of the bankrupt, 
the job being effectively bonded, inasmuch as it was performed for the 
District of Columbia. The claim against the bankrupt is based upon 
backcharges for improper work plus failure to complete certain require- 
ments as provided by the contract. Despite the unfavorable balance 


existing, your petitioner has worked out a settlement for $1,750.00 which 


has been paid to him subject to confirmation by the creditors. 

9. In view of the exigencies of the situation, your petitioner has 
made the above detailed compromises and recommends confirmation 
thereof as being in the best interests of the creditors and the bankrupt 
estate. 

WHEREFORE, petitioner prays that following notice to creditors, 
the compromises of controversies existing between the bankrupt and 
Gunnell Construction Co., Inc. be compromised on the following basis: 

1. Civil Actions 3482-59, 650-50 and 2792-60 relating to the 
House Office Building, Children's Center at Laurel, Maryland and the 
Blue Plains Sewage Treatment Plant will be dismissed, both complaint 
and counterclaim, for the payment of $15,000.00 to the Trustee which 
sum is subject to diminution by the amount of the attorney's lien for 
fees in favor of Sommers T. Brown, Esquire, as determined by the 
Referee in Bankruptcy; reserving to Gunnell Construction Co., Inc. any 
right it may now have to claim against the payment and performance 
bond of the bankrupt corporation on the Blue Plains Sewage Treatment 
Plant and the right to subrogation, following formal proceedings there- 
for to the extent that they have been caused to expand funds to satisfy 
bonded claims by creditors of the bankrupt corporation having properly 
filed claims in this proceeding. 

2. The claim of the bankrupt against Gunnell Construction Co., 
Inc. in the sum of $16,000.00 and the counterclaim of Gunnell Construc- 
tion Co., Inc. in the sum of $22,280.78 be finally and completely settled 


51 


by the payment by Gunnell Construction Co., Inc., of $1,750.00 to the 
Trustee. : 
/s/ 8. David Rubenstein 
Trustee in Bankruptcy 
DISTRICT OF COLUMBIA, SS: 

S. David Rubenstein, being first duly sworn on oath, deposes and 
says that the matters and facts alleged in the foregoing Petition are 
true, according to the best of his knowledge, information and belief. 

/s/ 8. David Rubenstein 
Trustee in Bankruptcy 

Subscribed and sworn to before me this 26th day of December, 

1961. 


/s/ Dorothy Holiwski 
Notary Public, D. C. 


[Filed January 28, 1962] 


ORDER CONFIRMING COMPROMISE OF 
PENDING LITIGATION AND DISPUTED CLAIMS 


At Washington, in said District, on the 23rd day of January, 1962: 


Upon consideration of the Petition filed herein by S. David Ruben- 
stein, Trustee of the above captioned estate, for confirmation of certain 
compromises, following notice to creditors, objection having been 
presented on behalf of Hartford Accident & Indemnity Company as to 
the retention by Gunnell Construction Co., Inc. of its right to make 
claim against them on the payment and performance bond on the Blue 
Plains Job, the Court finding that the objection was not applicable to 
the instant proceeding and referred only to rights between the surety 
and Gunnell Construction Co., Inc. in matters not yet in litigation, and 
said compromises appearing to be in the best interests of the creditors 
of the bankrupt, it is by the Court, 
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ORDERED: That the controversies existing between the bankrupt 
and Gunnell Construction Co., Inc. be confirmed on the following basis: 

1. Civil Actions 3482-59, 650-60 and 2792-60 relating to the House 
Office Building, Children's Center at Laurel, Maryland and the Blue 
Plains Sewage Treatment Plant will be dismissed, both complaint and 


counterclaim, for the payment of $15,000.00 to the Trustee, reserving 


to Gunnell Construction Co., Inc., any right it may now have to claim 
against the payment and performance bond of the bankrupt corporation 
on the Blue Plains Sewage Treatment Plant and the right to subrogation, 
following formal proceedings therefor to the extent that they have been 
caused to expend funds to satisfy bonded claims by creditors of the 
bankrupt corporation having properly filed claims in this proceeding. 

2. The claim of the bankrupt against Gunnell Construction Co., 
Inc. in the sum of $16,000.00 and the counterclaim of Gunnell Construc- 
tion Co., Inc. in the sum of $22,280.78 both arising out of the Anacostia 
Freeway job are finally and completely settled by the payment of 
$1,750.00 by Gunnell Construction Co., Inc. 

3. Gunnell Construction Co., Inc. shall forthwith withdraw it's 
Proof of Claim heretofore filed in this proceeding. 


/s/ John A. Bresnahan 
Referee in Bankruptcy 


Plaintiff's Exhibit 1 


[Filed December 22, 1965] 
Civil Action No. 691-62 
Gunnell Construction Co. 
v 
Hartford Accident & Indemnity Co. 
GUNNELL CONSTRUCTION COMPANY, INC, 
CONSTRUCTION SUBCONTRACT 
SECTION I 
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THIS SUBCONTRACT, entered into this 7th day of November 1958 
by the Gunnell Construction Company, Inc., a Corporation organized 
and existing under the Laws of the State of Delaware, of the City of 
Washington, D. C., hereinafter called the Contractor, and Greene & 
Dyer Contracting Corp. with offices at 300 Hamilton Street, N. E., 
Washington, D. C. hereinafter called the Subcontractor. 


SECTION II 


WHEREAS, the Contractor has entered into a Contract, herein- 
after called the principal Contract with District of Columbia Government 
hereinafter called the Owner, to construct Additional Sludge Handling 
Facilities, Unit 24 at Sewage Treatment Plant, Washington, D. C., known 


as Contract No. 18551 
WHEREAS, the parties hereto have agreed that the Subcontractor 
shall for and in the stead of the Contractor fulfill and perform such part 


of said principal Contract as hereinafter set forth: 

NOW, THEREFORE THIS SUBCONTRACT WITNESSETH: That 
the parties hereto, do mutually agree as follows: : 

The Subcontractor will furnish all labor, materials, equipment 
and service necessary to complete in place the 

SEE ATTACHED INSERT 


and unless specifically excluded herein, all work of the nature and the 
type so shown, indicated or specified, whether required by specific or 
indirect reference in the General and Special Conditions, Special Stipu- 
lations and General Specifications, Plans and/or the General Contract 
for the sum of NINETY FOUR THOUSAND- 

($94,000.00), which sum shall constitute full and complete payment for 
all work covered hereunder. 


* * 
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SECTION II 


The Subcontractor shall commence, prosecute and complete the 
work performed hereunder in accordance with Contractor's progress 
schedule, as amended from time to time as may be necessary, so as 
to permit the completion of the job as a whole within the time limit 


stated in the principal contract or any extension thereof. 
The Subcontractor shall keep himself informed at all times, not 
only of the progress of the work but of the progress of others whose 


work may affect, or who may be affected by, his progress. 
SECTION IV 


Time is the essence of this Contract. The Contractor and/or the 
Owner will sustain monetary damages if the whole project or any part 
thereof be delayed through the failure of the Subcontractor to perform 
any part of the whole of this Contract in accordance with the Contractor's 
Contract with the Owner and the Contractor's directions and progress 
schedule. In case of such failure by the Subcontractor, the Contractor 
may, upon written notice to the Subcontractor, take any steps the Con- 
tractor deems advisable in the sole discretionof the Contractor, to 
promptly secure necessary labor, material, equipment, etc., by Contract 
or otherwise, and take full possession of any or all materials, appliances, , 
and other equipment belonging to the Subcontractor which the Contractor 
believes necessary to protect his interests in completing whatever 
portion of the Subcontractor's work which the Contractor may determine 
to be causing delay and the Subcontractor and/or his sureties (if any) 
shall be liable to the Contractor for any costs incurred or losses sus- 
tained by the Contractor in the settlement of claims against the Subcon- 
tractor or the Contractor by virtue of this title to the assets of the 
Subcontractor, or in any manner arising out of the Subcontract. 


* * * * 
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SECTION VII 


The Subcontractor, through this Subcontract, agrees to be bound 


by all applicable provisions of the Contractor's principal Contract with 
the Owner, including the invitation to bidders, general and special con- 
ditions, special written stipulations, plans and specifications; and under- 
takes and assumes all the obligations and responsibilities of the Contractor 
required by the Prime Contract, including all modifications thereof, 
insofar as it is applicable to the part or parts of the work set forth in 
Section II above; including, but not restricted to provisions referring to 
the responsibility of the Contractor to provide shop details and other 
drawings, the submission of samples, the provisions for laying out and 
safeguarding his own work, the compliance with Federal or other Standard 
Specifications, and any requirements regarding compliance with applicable 
Federal, State or Municipal Statutes or regulations and the payment of 

any taxes or fees liable under or, because of, such statutes or regulations. 


* * * * * 


SECTION XI 


The Subcontractor will remedy, or pay the Contractor to remedy, 
immediately upon demand by the Contractor, any defects on non- 
compliance in the Subcontractor's work and pay for any damage to other 
work resulting therefrom which shall appear within a period of one (1) 
year from date of final acceptance of the Contract. However, it is 
understood and agreed that where the specifications or the prime Con- 
tract require alongerguarantee, that the specifications or prime 


Contract shall take precedence over this Section. 
* * * 


SECTION XIV 


Subcontractor must furnish to the Contractor, on receipt of the 
Subcontract, Corporate Surety Bond in accordance with Contractor's 
standard form of bonds in the amount of 100% for performance and 
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100% for payment. Should the assets of Corporate Surety Company 

furnished by Subcontractor become impaired to the extent of adversely 
affecting their suretyship, as determined by the Contractor, during the 
life of said Contract, the Subcontractor will substitute such other cor- 


porate surety as may be approved by Contractor. 


* * * 


SECTION XIX 


This Contract and its bonds shall be binding upon the heirs, 
executors, administrators, successors and assigns of the parties hereto. 
* * * * * 
IN WITNESS WHEREOF, the parties hereto have executed this 
Contract as of the day and year first above written. 
GUNNELL CONSTRUCTION CO., INC. 
WITNESS: 


/s/ W. R. Pronheim /s/ D. M. Gunnell 
V. P. 


GREENE & DYER CONTRACTING CORP. 
(Subcontractor) 


WITNESS: 


/s/ C. R. Langley /s/ W. H. Nicholson 
V. Pres. 
(Title) 


[Filed December 22, 1965] Plaintiff's Exhibit 2 
Surety Department Bond No. 
HARTFORD ACCIDENT AND INDEMNITY COMPANY 


Hartford, Connecticut 
A Stock Company 


CONTRACT BOND 
KNOW ALL MEN BY THESE PRESENTS, 
That, GREENE & DYER CONTRACTING CORPORATION, a corpora- 
tion of the State of Maryland, Washington, D. C. 
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(hereinafter called the Principal), as Principal, and the HARTFORD 
ACCIDENT AND INDEMNITY COMPANY » 2 corporation organized 
and existing under the laws of the State of Connecticut with its princi- 
pal office in the City of Hartford, Connecticut (hereinafter called the 
Surety), as Surety, are held and firmly bound unto 


GUNNELL CONSTRUCTION CO., INC. 
WASHINGTON, D. C. 


(hereinafter called the Obligee), in the just and full sum of NINETY- 
FOUR THOUSAND & * * **. 00/100 DOLLARS. ($94,000.00) DOLLARS, 
to the payment of which sum, well and truly to be made, the said 
Principal and Surety bind themselves, and their respective heirs, 
administrators, executors, successors and assigns, jointly and severally, 
firmly by these presents. 

Whereas, the Principal has entered into a certain written contract 
with the Obligee, dated the 10TH day of NOVEMBER 1958 FOR EXCAVA- 
TION IN CONNECTION WITH ADDITIONAL SLUDGE HANDLING 
FACILITIES, UNIT 24, BLUE PLAINS, WASH., D.C. 
which contract is hereby referred to and made a part hereof as fully 
and to the same extent as if copied at length herein. 

Now, Therefore, the condition of this obligation is such that, if 
the Principal shall faithfully perform the contract on his part, and shall 
fully indemnify and save harmless the Obligee from all cost and damage 
which the Obligee may suffer by reason of failure so to do and shall fully 
reimburse and repay the Obligee all outlay and expense which the Obligee 
may incur in making good any such default, and shall pay all persons 
who have contracts directly with the Principal for labor or materials, 
then this obligation shall be null and void, otherwise it shall remain in 
full force and effect. 

Provided, However, it shall be a condition precedent to any right 
of recovery hereunder that, in the event of any default on the part of 
the Principal, a written statement of the particular facts showing the 
date and nature of such default shall be immediately given by the Obligee 
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to the Surety and shall be forwarded by registered mail to the Surety 
at its Home Office in the City of Hartford, Connecticut. 

And Provided Further, that no action, suit or proceeding, except 
as hereinafter set forth, shall be had or maintained against the Surety 
on this instrument unless the same be brought or instituted and process 
served upon the Surety within twelve months after completion of the 
work mentioned in said contract, whether such work be completed by 
the Principal, Surety or Obligee; but if there is any maintenance or 
guarantee period provided in the contract for which said Surety is liable, 
an action for maintenance may be brought within six months from the 
expiration of the maintenance period, but not afterwards. 

In Witness Whereof, the said Principal and Surety have signed and 
sealed this instrument this 10TH day of NOVEMBER 1958 

GREENE & DYER CONTRACTING CORP. (Seal) 


300 HAMILTON ST., N.E. WASH., D.C. 
ATTEST: /s/ Virginia W. BY: /s/ Ralph B. Greene (Seal) 


Greene Pres. (Seal) 


HARTFORD ACCIDENT AND INDEMNITY CO. 


Attest: /s/ Laurence Sweet By: /s/ Charles B. Dyer 
Witness Attorney-In-Fact 


[Filed September 22, 1965] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GUNNELL CONSTRUCTION COMPANY, 
INC., 


Plaintiff, 
v. 


HARTFORD ACCIDENT AND INDEMNITY 
COMPANY, 


CIVIL ACTION NO. 691-62 


Defendant. 


ee Ne We ee eee wae 
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OPINION 
Harry L. Ryan, Jr., of Washington, D.C., for the plaintiff. 
Kahl K. Spriggs and John F. Myers, of Washington, D.C., for 
the defendant. 


Gunnell Construction Company, Inc. (Gunnell) contracted with the 
District of Columbia to construct additional sludge handling facilities 
at its Blue Plains sewage treatment plant. Gunnell later subcontracted 
with Greene & Dyer Contracting Corporation (Greene & Dyer) for the 
latter's performance of excavation and landscaping work required by 
the general contract. Pursuant to the terms of the subcontract, an 
indemnifying bond was furnished with Hartford Accident and Indemnity 
Company (Hartford) as surety, and Greene & Dyer as principal, to 
Gunnell, the named obligee. 

A dispute later arose between the parties. Greene & Dyer con- 
tended that Gunnell failed to make progress payments in accordance 
with the subcontract, while Gunnell asserted that Greene & Dyer did 
not meet progress schedules. After unsuccessful efforts to settle the 
matter, Greene & Dyer demanded its submission to arbitration but Gun- 
nell refused. Greene & Dyer then discontinued performance, notifying 
Gunnell that it considered the claimed failure to make progress pay- 
ments and the refusal to arbitrate a breach of the subcontract. 

Greene & Dyer thereafter filed suit against Gunnell. y/ Shortly 


T/ Civil No. 2792-60 (D.D.C.). 
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thereafter, it was adjudicated a bankrupt. 2/ Its amended complaint 3/ 


alleged Gunnell's breach of the subcontract and demanded as damages 
the balance due under it, less the cost to complete the unfinished work 
it covered. Gunnell answered, denying the charge and asserting a breach 
by Greene & Dyer. Gunnell also filed a proof in the bankruptcy proceed- 
ing of its claim resulting from the bankrupt's alleged failure to perform 
the subcontract. 

Negotiations thereafter took place, without notice to Hartford, 
between the bankrupt, the trustee in bankruptcy and Gunnell regarding 
the disposition of the suit and the proof of claim. 4 A compromise was 


2/7 Bankruptcy No. 92-60 (D.D.C.). 


3/ The adjudication of pankruptcy did not, prior to the trustee's 
appointment, automatically stay the suit of the bankrupt's activities 
therein. Danciger v. Smith, 276 U.S. 542, 48 S.Ct. 344, 72 L.Ed. 691 
(1928). See also Johnson v. Collier, 222 U.S. 538, 32 S.Ct. 104, 55 L.Ed. 
306 (1912). Only "[a] suit which founded upon a claim from which a 
discharge would be a release, and which is pending against a person at 
the time of the filing of a petition by or against him" may stayed 
under 11 U.S.C. § 29(a). (Emphasis supplied). Since here the bankrupt 
was the plaintiff, and its claim of course nondischargeable, this provi- 
sion was inapplicable. In re Prudence Co., 96 F.2d 157,159 (2d Cir. 
1938), cert. denied 305 U.S. 616, 59 S.Ct. 75, 83 L.Ed. 393 (1938). See 
also Smith v. Phlegar, 73 Ariz. 11, 236 P.2d 749, 754 (1951); County 
Board of Arlington County v. Kent Stores, 196 Va. 929, 86 S.E.2d 44, 

46 (1955). Furthermore, although a suggestion of bankruptcy was 
filed in the case, not only was no application for a stay ever made, see 
Yale University v. Weissman, 296 Mass. 239, 5 N.E.2d 444 (1936), but 
the Referee in Bankruptcy by order authorized the bankrupt to continue 
the suit. See Johnson v. Collier, supra; Thatcher v. Rockwell, 105 U.S. 
467, 26 L.Ed. 929 (1882); In re Prudence Co., supra. 


4/ These negotiations and the ensuing compromise settlement 
also included two other suits, Civil Nos. 3482-59 and 650-60 (D.D.C.), 
between Gunnell and Greene & Dyer. 
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reached whereby Gunnell agreed to pay a stipulated sum to the trustee, 
all complaints and counterclaims were to be dismissed, and the proof 
of claim was to be withdrawn. Gunnell undertook to expressly reserve 
whatever rights, it might have on the bond. 5/ The Referee in Bank- 
ruptcy, over Hartford's objection, 8/ later approved the compromise, 
and Gunnell and the bankrupt filed a praecipe in the suit directing the 
clerk to "enter this cause as settled by compromise and dismissed 

. With prejudice as to all claims, setoffs and counterclaims." 

Gunnell brings this action against Hartford for damages, alleging 
the refusal of Greene & Dyer to further perform the subcontract, and 
Hartford moves for summary judgment. Deeming its grounds to be 
well founded, and the material facts being undisputed, the Court will 
grant the motion. i! 


Gunnell predicates this action upon the same events asserted 


defensively in its earlier litigation with Greene & Dyer. Not only were 
all claims that Gunnell then had against its opponent arising out of the 
subcontract required to be stated as compulsory counterclaims therein, &/ 
but the identical matters for which a recovery is sought here were . 
placed squarely in issue there, and so were embraced within the disposi- 
tion by settlement that followed. Undeniably, the dismissal "with preju- 
dice as to all claims, setoffs and counterclaims" was an adjudication on 


5/ The reservation undertaken was "of any right it may now 
have to claim against the payment and performance bond of the bankrupt 
corporation on the Blue Plains Sewage Treatment Plant." 


6/ The Referee concluded that the objection was inappropriate 
in the bankruptcy proceeding and was properly referable only to rights 
between Gunnell and Hartford in matters not then in litigation. 


T/ ¥.R.Civ.P. 56. 


8/ Gunnell's claim against Greene & Dyer had matured prior to 
that suit. Its cause of action accrued when its subcontract was allegedly 
breached, not when the resulting damages are said to have precisely 
ascertained. H. Herfurth, Jr., Inc. v. Acker, 85 U.S.App.D.C. 158, 177 
F.2d 38 (1949). And since it arose "out of the transaction or occurrence 
that is the subject matter of the opposing party's claim" and the remain- 
ing condition of F.R.Civ.P. 13(a2) was met, its assertion by counterclaim 
in that action was compulsory. 
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the merits of all matters that were or could have been contested 
there, 9/ precluding forever their relitigation between the parties— 
the principal on the bond in suit and its obligee. 

The principal's liability is the measure of the surety's liability 
thie Obligation of the bond sued on affirms that:doctrine. 2 ‘The 
principal's non-personal defenses are fully available to the surety, 12/ 
and if the principal is not liable, neither is the surety. 13/ A binding 


9/7 The praecipe was a "stipulation of dismissal" within F.R. 
Civ.P. 41(a)(1). Burns v. Fincke, 90 U.S.App.D.C. 381, 382, 197 F.2d 
165, 166 (1952), and the provisions of that rule extend to counterclaims. 
F.R.Civ.P. 41(c). And "[s]ince the stipulation provides for dismissal 
with prejudice, the first action is res judicata of the matters covered 
by the cause of action and counterclaim therein." Burns v. Fincke, 
supra, 90 U.S.App.D.C. at 382, 197 F.2d at 166. See also United States 
v. Parker, 120 U.S. 89, 93-94, 7 S.Ct. 454, 457, 30 L.Ed. 601, 603-604 
(1887); Cleveland v. Higgins, 148 F.2d 722 (2d Cir. 1945), cert. denied 
326 U.S. 722, 66 S.Ct. 27, 90 L.Ed. 428 (1945); Broder v. Hartford 
Accident & Indemnity Co., 106 F.Supp. 343, 346 (D.D.C. 1952). 


10/ Broder v. Hartford Accident & Indemnity Co., supra note 9, 
106 F.Supp. at 346; Modern Brokerage Corp. v. Massachusetts Bonding 
& Insurance Co., 54 F.Supp. 939, 940 (S.D.N.Y. 1944); Cage's Ex'rs v. 
Cassidy, 64 U.S. (23 How.) 109,116, 16 L.Ed. 430, 433 (1860). 


11/ The condition of the bond "is such that if the Principal shall 
faithfully perform the contract on his party, and shall fully indemnify 
and save harmless the Obligee from all costs and damages which the 
Obligee may suffer by reason of failure so to do and shall fully reim- 
burse and repay the Obligee all outlay and expense which the Obligee 
may incurr in making good any such default, and shall pay all persons 
who have contracts directly with the Principal for labor and materials, 
then the obligation shall be null and void, otherwise it shall remain in 
full force and effect." 


12/ Broder v. Hartford Accident & Indemnity Co., supra note 9, 
106 F.Supp. at 346; National Surety Corp. v. United States, 143 F.2d 
831, 835 (5th Cir. 1944), cert. denied 323 U.S. 782, 65 S.Ct. 268, 89 
L.Ed. 625 (1944); Tuolumne Gold Dredging Corp. v. Walter W. Johnson 
Co., 71 F.Supp. 111, 114 (N.D.Cal. 1947); Modern Brokerage Corp. v. 
Massachusetts Bonding & Indemnity Co., supra note 10, 54 F.Supp. at 
940. 


13/ Cage's Exrs v. Cassidy, supra note 10, 64 U.S. (23 How.) 
at 116, 16 L.Ed. at 433; Broder v. Hartford Accident & Indemnity Co., 
supra note 9, 106 F. Supp. at 346; American Surety Co. v. Wheeling 
Structural Steel Co., 114 F.2d 237, 240 (1940); National Surety Corp. 
vy. United States, supra note 12, 143 F.2d at 835. 


1 
? 
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judgment erasing the principal's liability relieves the surety from 


responsibility as well. 14/ This consequence remains unaffected here 


by either the bankruptcy proceeding, 15/ or Gunnell's attempted reser- 


vation of recourse against Hartford. a6 


14/ Broder v. Hartford Accident & Indemnity Co., supra note 9, 
106 F.Supp. at 346; United States v. Coast Wineries, 131 F. 2d 643, 648 
(9th Cir. 1942); Tuolumne Gold Dreding Corp. v. Walter W. Johnson 
Co., supra note 12, 71 F.Supp. at 114. 


15/ The provision of 11 U.S.C. § 34 that "[t}he liability of a per- 
son who is a co-debtor with, or guarantor or in any manner a surety 
for, a bankrupt shall not be altered by the discharge of such bankrupt" 
applies only to a discharge in bankruptcy, and has no operation where 
the principal's obligation is terminated by the voluntary act of the 
creditor. Matter of Benedict, 18 Am.Bankr.Rep. 604 (S.D. N.Y. 1907); 
In re McDonald, 16 Fed.Cas. 36 (No. 8753) (W.D.Pa. 1876). See also 
In re Clarence A. Nachmann Co., 6 F.2d 427 (2d Cir. 1925); First Na- 
tional Bank v. Barnum, 160 Fed. 245 (M.D.Pa. 1908); Failor v. Wehe, 
98 Kan. 325, 158 Pac. 74, 75 (1916). 


16/ Creditors, upon releasing principals, have frequently under- 
taken by express reservations to preserve their claims against sure- 
ties. The validity of such a reservation can be sustained where the 
transaction is interpreted to amount to nothing more than a covenant 
not to sue, thereby rebutting the implication that the surety was meant 
to be discharged. See the cases collected in Annot. 139 A.L.R. 85 
(1942 


Restatement, Contracts § 122, comm. a, states the rationale: 
"Words which, if taken literally, purport to discharge a joint promisor 
are repugnant to words which purport to reserve rights against other 
joint promisors; since, if one of them is discharged, it necessarily 
follows that the others are. A similar principle is applicable where co- 
promisors, whether jointly bound or not, are principal and surety. 
Words which purport to discharge the principal are repugnant to words 
which purport to reserve rights against the surety. In both these cases 
the nearest approach that can be made to giving effect to the expressed 
intention is to interpret the words as a promise not to sue (instead of 
a release or discharge), coupled with a reservation of rights against 
co-debtors."" See also Restatement, Security § 122, com. d. Even so, 
this position has been criticized. 2 Williston Contracts, § 339 (3d ed. 
1959); 4 Williston, Contracts, § 1230 (Rev. ed. 1936); Note, 50 Yale L. 
J. 1485 (1941). 


In any event, the doctrine is not applied where the arrangement 
between the creditor and the principal effects an absolute release of 
the principal, although a reservation of remedies against the surety is 
attempted. Jordan Marsh Co. v. Collins, 254 Mass. 356, 150 N.E. 202 
(1926); Spies v. National City Bank, 174 N.Y. 222, 66 N.E. 736, 61 L.R.A. 
193 (1903); Gholson v. Savin, 187 Ohio St. 551. 31 N.E. 2d 858, 139 A.L.R. 
75 (1941); Templeman v. Texas Brewing Co., 35 S.W. 935 (Tex.Civ.App. 
1896). The compromise settlement and prejudicial dismissal of their 

idered, it was clearly of that character here. 
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Since the doctrine of res judicata bars any further action by 
Gunnell against Greene & Dyer based on the Blue Plains subcontract, 


it outlaws Gunnell's present actior against Hartford too. M/ 


/s/ Spottswood W. Robinson, III 
JUDGE 


September 22, 1965 


[Filed September 22, 1965] 
ORDER 


Upon consideration of the motion of the defendant for summary 
judgment, the memoranda in support of and in opposition to the motion, 
and the arguments of counsel, and 

The pleadings, stipulations, answers to interrogatories, and 
exhibits and admissions on file showing that there is no genuine issue 
as to any material fact, and that the defendant is entitled to judgment 
as a matter of law, 

It is, this 22nd day of September, 1965, 

ORDERED that the motion of the defendant for summary judgment 
be and hereby is granted, that the plaintiff take nothing, that the action 
be dismissed on the merits, and that the defendant recover of the 
plaintiff its cost of action. 


/s/ Spottswood W. Robinson, I 
JUDGE 


17/ See Cage's Ex'rs v. Cassidy, supra note 10, 64 U.S. (23 
How.) at 116, 16 L.Ed. at 433; Sarasota County v. American Surety Co., 
68 F.2d 543, 544 (5th Cir. 1934); National Surety Co. v. Breece Lum- 
ber Co., 60 F.2d 847, 850-851 (10th Cir. 1932); United States ex rel. 
J.B. Klein Iron & Foundry Co. v. James McHugh Sons, Inc., 21 F.Supp. 
202, 206-208 (W.D.Okl. 1937), aff'd sub. nom. Crane Co. v. James 
McHugh Sons, Inc., 108 F.2d 55 (10th Cir. 1939). 
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Upon consideration of the plaintiff's motion for reconsideration 
of the order entered herein on September 22, 1965, and the memoranda 
in support of and in opposition to the motion, it is, this 27th day of 
October, 1965, 

ORDERED that the opinion of the Court filed September 22, 1965, 
be and hereby is amended by striking the words "as damages the balance 
due under it, less the cost to complete the unfinished work it covered" 
in the first paragraph on the second page thereof, and inserting in lieu 
thereof the words "damages on that account"; and it is further 

ORDERED that the motion be and hereby is denied. 


/s/ Spottswood W. Robinson, II 
JUDGE 


[Filed November 26, 1965] 
NOTICE OF APPEAL 
Notice is hereby given this 26th day of November, 1965, that 
Gunnell Construction Co., Inc. 


hereby appeals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 22nd day 
of September, 1965, in favor of Hartford Accident and Indemnity Com- 
pany against said Gunnell Construction Co., Inc., motion for recon- 
sideration of which was denied October 27, 1965. 


Mail Copy to /s/ Harry L. Ryan, Jr. 
John F. Myers, Esquire Attorney for Plaintiff 


Southern Building 
Washington, D. C. 
Attorney for Defendant 


815 15th Street, N. W. 
Washington, D. C. 20005 


GUNNELL CONSTRUCTION COMPANY, INC., 
Appellant, 


v. 


HARTFORD ACCIDENT AND INDEMNITY COMPANY, 


Appeal from a Judgment of the United States 
‘District Court for the District of Columbia at 


(i) 
STATEMENT OF QUESTIONS PRESENTED 


Where Gunnell, as obligee, after suit has been filed against it 
by Greene and Dyer, as principal, enters into negotiation leading to 
settlement by compromise and dismissal with prejudice of said suit 
as to all claims, set offs and counterclaims and resulting in the pay- 
ment by Gunnell of the sum of $15,000.00, is not such settlement and 
dismissal an absolute bar to any subsequent action by Gunnell against 


Hartford, as Greene and Dyers surety, growing out of the same trans- 


action or occurrence made the subject of the suit between Greene and 
Dyer and Gunnell? 


STATEMENT OF CASE 
STATUTES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Principal's Liability is the Measure of the 
Surety's Obligation to the Obligee 


I. Gunnell Has No Claim Against Green and Dyer 
Upon Which to Base Its Present Action se ae 
Hartford : 3 ees - 


Hartford May Plead and Prove Any Non-Personal 
Defense Available to Its Principal : s 


Answer to Specific Contentions of Appellant with 

Respect to Specific Contentions Presented by 

Gunnell's Brief, Hartford Says as Follows: 

(i) There are no "exceptional facts" requiring 
application of other than the General Law 
of Suretyship 7 : 


(ii) The District Court accurately described the 
bond in the case as an indemnifying bond 


(iii) The statutory provisions relied upon by 
appellant have no application to the issues 
presented by this appeal 


CONCLUSION 
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GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,937 


GUNNELL CONSTRUCTION COMPANY, INC., 


Appellant, 
v. 


HARTFORD ACCIDENT AND INDEMNITY COMPANY, 
Appellee, 


Appeal from a Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF CASE 


Appellant, Gunnell Construction Company, Inc. (hereinafter referred 
to as Gunnell), as general contractor, entered into a certain contract with 
the District of Columbia for the construction of additional Sludge Handling 
Facilities at the Blue Plains Sewage Treatment Plant, Washington, D. C., 
more particularly described as D. C. Contract No. 18551 (J.A. 16). 
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On or about November 7, 1958, Gunnell entered into a subcontract 
with Appellee, Greene and Dyer Contracting Corp. (hereinafter referred 
to as Greene and Dyer, or the bankrupt), whereby the latter agreed to 
perform certain excavation and landscaping work required by the Blue 
Plains contract for the sum of $94,000.00, payable in monthly install- 
ments as the work progressed. (Such subcontract is hereinafter referred 


to as the blue plains subcontract.) Pursuant to the terms of the sub- 
contract, Hartford Accident and Indemnity Company (herinafter referred 
to as Hartford), as surety, and Greene and Dyer, as principal, executed 
and delivered their subcontract bond in the penalty of $94,000.00 running 
to Gunnel, as obligee, with the following terms: : 

“Now therefore, the condition of this obligation is 

such that if the Principal shall faithfully perform 

the contract on his part, and shall fully indemnify 

and saye harmless the Obligee from all costs and 

damages which the Obligee may suffer by reason of 

failure so to do and shall fully reimburse and repay 

the Obligee all outlay and expense which the Obligee 

may incur in making good any such default, and 

shall pay all persons who have contracts directly 

with the Principal for labor and materials, then the 

obligation shall be null and void, otherwise it shall 

remain in full force and effect." (J.A. 17) 

After Greene and Dyer entered into the performance of its sub- 
contract work, a dispute arose between it and Gunnell. Greene and Dyer 
contended that Gunnell had failed to make progress payments in accord- 
ance with its subcontract, while Gunnell contended Greene and Dyer was 
not proceeding with the work in accordance with the progress schedules. 
After all efforts to settle and compromise the disputes failed, Greene 
and Dyer demanded that the matter be submitted to arbitration pursuant 
to the terms of the subcontract. This demand was denied. Thereafter, 
on or about July 13, 1960, Greene and Dyer refused to continue with the 
performance of the subcontract work (J.A. 38-39), notifying Gunnell that 
its failure to make progress payments and refusal to arbitrate in accord- 
ance with the terms of the subcontract were considered by it to be a 


breach of the subcontract (J.A. 17). 


On or about August 24, 1960, Greene and Dyer, as plaintiff, filed 
in the District Court a complaint claiming money damages, for breach 
of contract against Gunnell, as defendant, in Civil Action No. 2792-60 
(fA.17). 


On September 13, 1960, Gunnell filed a motion to dismiss such 
complaint. 


On October 13, 1960, Greene and Dyer was declared a bankrupt 
by the District Court, Holding Bankruptcy Court, Bankruptcy No. 92-60 
(2A.17). 


On October 26, 1960, a hearing on Gunnell's motion to dismiss 
was had before Judge George L. Hart, Jr., resulting in a dismissal of 
the complaint and the granting of twenty days' leave to Greene and Dyer 
to file an amended complaint. The order of dismissal with leave to 
amend was not signed by Judge Hart until November 4, 1960 (1A.40). 


On or about October 28, 1960, Greene and Dyer filed an amended 
complaint, alleging in two counts Gunnell's breach of the blue plains 
subcontract with Greene and Dyer and demanding as damages the sum 
of $26,567.27 (J.A. 17,20-22). 


On October 31, 1960, Gunnell filed a Suggestion of Bankruptcy, 
notifying the District Court that Greene and Dyer had been adjudged a 
bankrupt (J.A. 40). 


On or about November 3, 1960, Gunnell filed its answer to the 
complaint, denying that it breached the subcontract and further stating 
in its Third Defense to the first count the following: 


"The defendant [Gunnell] alleges that the 
plaintiff [Greene and Dyer] herein breached 
its contract in that it failed to diligently and 
timely pursue performance thereof as required 
by the defendant, failed to provide sufficient 
equipment and labor, and did further fail to 
perform its work in an acceptable manner, or 
to correct that which was improperly performed. os 
(J.A. 18, 23-24) 


On May 19, 1961, Gunnell filed its proof of claim in the Greene and 
Dyer Bankruptcy proceeding claiming the sum of $153,753.00 for the 
alleged breach by Greene and Dyer of four subcontracts, including there- 
in the sum of $19,728.55 for alleged breach of the blue plains subcontract 
(J.A, 25-26). 


Thereafter, negotiations took place between counsel for Greene 
and Dyer, Messrs. Rhodes, Simms and Brown; the Trustee in Bankruptcy, 
S. David Rubenstein, and counsel for Gunnell, Harry L. Ryan, Jr., regard- 
ing the disposition of Civil Action No$.2792-60, 3482-59 and 650-60, all 
in the District Court, and Gunnell's proof of claim. No representative 
of Hartford was present at such negotiations, nor was Hartford ever 
notified that such negotiations were taking place (J.A. 18-19,60). Asa 
result of the negotiations a compromise was arrived at whereby Gunnell 
agreed to pay the Trustee in Bankruptcy the sum of $15,000.00; all 
complaints and counterclaims were to be dismissed; Gunnell was to 
withdraw its proof of claim, and finally Gunnell purported expressly to 
reserve any right it might have to claim against the indemnity bond of 
Hartford in connection with the blue plains project (J.A. 18-19, 47-52). 


On the 23rd day of January, 1962, after notice to all creditors of 


Greene and Dyer, a hearing was held before the Referee in Bankruptcy 


regarding the approval of the proposed settlement. At such hearing 
Hartford appeared and noted its objection to the compromise to the 
extent that such compromise purported to affect the interest of Hartford. 
Such objection was not ruled upon by the Referee, for the reason as 
stated by the Referee that it was not applicable to the instant proceeding 
and referred only to rights between the surety and Gunnell Construction 
Co-:, Inc. in matters not yet in litigation (J.A. 51-52). Thereafter an 
order affirming the compromise was signed by the Referee (J.A. 19, 
51-52). 


On January 31, 1962, Gunnell, acting by and through its attorney, 
and Greene and Dyer, acting by and through its attorney, filed a prae- 
cipe in Civil Action 2792-60 in the District Court, as follows: 

"The Clerk of said Court will please enter 
this cause as settled by compromise and dis- 


missed with prejudice as to all claims, setoffs 
and counterclaims." 


/s/ T. Brown /s/ Harry L. Ryan, Jr. 
612 Barr Building 815 Fifteenth St., N.W. 
Attorney for Plaintiff Attorney for Defendant 

(J.A, 19,34-A) 

On February 22, 1962, Gunnell filed the instant action against 
Hartford, as surety for Greene and Dyer in connection with the blue 
plains Sewage Treatment Plant subcontract, alleging that Greene and 
Dyer, as principal, wrongfully refused to proceed with performance of 
its subcontract and that Gunnell was obliged to obtain performance by 
others to complete the same in accordance with its terms; was obliged 
to pay suppliers of labor and material to defendant principal, and was 
obliged to engage counsel to represent it in controversies rising out of 
Greene and Dyer's failure to have completed its subcontract and to have 
paid its creditors, claiming the sum of $51,413.29 (J.A. 1), later increas- 
ing its claim to $54,665.95 (J.A. 12-13). 


» 


After the pleading was concluded and the case was at issue, Hart- 
ford filed a motion for summary judgment setting forth the foregoing 
facts (J.A. 16-34B, 42-51). Such motion was opposed by Gunnell (J.A, 
35-40, 52-56). After extended oral argument on such motion before 
Judge Spottswood W. Robinson, II], the matter was taken under advise- 
ment. On September 22, ‘1965, Judge Robinson filed his opinion and 
order granting Hartford's motion and dismissing the complaint (J.A. 


58-64). On October 27, 1965, upon motion for rehearing, Judge Robinson 
amended the order of October 27, 1965 by striking certain words and 
inserting others, not, however, changing his original ruling (J.A. 61). 


From such rulings, on November 26, 1965, Gunnell filed its notice of 
appeal (J.A. 65). 


STATUTES INVOLVED 


District of Columbia Code, 1961 edition as amended. 
§16-901. Joint and Several -- Contracts -- Definition. 


Every contract and obligation entered into by 
two or more persons, whether partners or merely 
joint contractors, whether under seal or not, and 
whether written or verbal, and whether expressed 
to be joint and several or not, shall for the purposes 
of suit thereupon be deemed joint and several. 


§16-906. Separate Compromise. 


Any one of several joint debtors, when their 
debt is overdue, may make a separate composition 
or compromise with their creditors, with the same 
effect as is provided in the case of parties in sec- 
tions 41-101 to 41-131, 41-201 to 41-204 on part- 
ners. 


§41-203. Other Partners not Discharged. 


Such compromise or composition with an indi- 
vidual member of a firm shall not be held to dis- 
charge the other partners, nor shall it impair the 
right of the creditor to proceed against such mem- 
bers of the partnership as have not been discharged; 
and the members of the partnership so proceeded 
against shall be permitted to set off any demand 
against the creditor which could have been set off 
had the suit been brought against all the individuals 
composing the firm. Nor shall the compromise or 
discharge of an individual member of a firm pre- 
vent the other members of the firm from availing 
themselves of any defense that would have been 
available had this title not been passed, except that 
they shall not set up the discharge of one individual 
as a discharge of the other partners, unless it appear 
that all were intended to be discharged; but the dis- 
charge of any such partner shall be deemed a payment 
to the creditor equal to the proportionate interest of 
the partner discharged in the partnership concern. 


FEDERAL RULES OF CIVIL PROCEDURE 
Rule 13. Compulsory Counterclaims. 


(a) A pleading shall state as a counterclaim 
any claim which at the time of serving the plead- 
ing the pleader has against any opposing party, if 
it arises out of the transaction or occurrence that 
is the subject matter of the opposing party's claim 
and does not require for its adjudication the pres- 
ence of third parties of whom the court cannot 
acquire jurisdiction. But the pleader need not 
state the claim if (1) at the time the action was 
commenced the claim was the subject of another 
pending action, or (2) the opposing party brought 
suit upon his claim by attachment or other process 
by which the court did not acquire jurisdiction to 
render a personal judgment on that claim, and the 
pleader is not stating any counterclaim under 
this Rule 13. 


Rule 41. Dismissal of Actions. 


(b) Involuntary Dismissal: Effect Thereof. 
For failure of the plaintiff to prosecute or to 
comply with these rules or any order of court, a 
defendant may move for dismissal of an action or 
of any claim against him. After the plaintiff, in an 
action tried by the court without a jury, has com- 
pleted the presentation of his evidence, the defend- 
ant, without waiving his right to offer evidence in 
the event the motion is not granted, may move for 
a dismissal on the ground that upon the facts and 
the law the plaintiff has shown no right to relief. 
The court as trier of the facts may then determine 
them and render judgment against the plaintiff or 
may decline to render any judgment until the close 
of all the evidence. If the court renders judgment 
on the merits against the plaintiff, the court shall 
make findings as provided in Rule 52(a). Unless 
the court in its order for dismissal otherwise 
specifies, a dismissal under this subdivision and 
any dismissal not provided for in this rule, other 
than a dismissal for lack of jurisdiction or for im- 
proper venue or for lack of an indispensable party, 
operates as an adjudication upon the merits. As 
amended Dec. 27, 1946, eff. March 19, 1948; Jan. 21, 
1963, eff. July 1, 1963. 


(c) Dismissal of Counterclaim, Cross- Claim, or 
Third-Party Claim. The provisions of this rule apply 
to the dismissal of any counterclaim, cross-claim, or 
third-party claim. A voluntary dismissal by the claim- 
ant alone pursuant to paragraph (1) of subdivision (a) 
of this rule shall be made before a responsive pleading 
is served or, if there is none, before the introduction 
of evidence at the trial or hearing. 


STATEMENT OF POINTS 


1. The obligation of Hartford, as surety, to Gunnell,as obligee, is 
measured by the liability of Greene and Dyer, as principal, to Gunnell. 
If Greene and Dyer is not liable to Gunnell, neither is Hartford. 


2. Gunnell had a compulsory claim against Greene and Dyer for the 
alleged breach of the blue plains subcontract when it filed its answer 
to the amended complaint in CA 2792-60. Consequently, Gunnell either 
pleaded such compulsory counterclaim and compromise and dismissed it, 


or Gunnell failed to plead it and, therefore, waived it. 


3. The praecipe filed in CA 2762-60 entering the cause as "settled 


by compromise and dismissed with prejudice as to all claims, set offs 


and counterclaims", was an adjudication on the merits within the mean- 
ing of the Federal Rules of Civil Procedure as to all matters which were 
or could have been litigated in such proceeding. 


4. Gunnell, as obligee, is forever barred from making any claim 
against Greene and Dyer, as principal, growing out of any alleged 
breach of the blue plains subcontract, by the doctrine of ves judicata. 


5. Since the defense of res judicata is a non-personal defense of 
Greene and Dyer, as principal, against further claims by Gunnell, as 
obligee, growing out of the blue plains subcontract, such defense is 
also an absolute bar to any of Gunnell's claims against Hartford, as 
surety of Greene & Dyer. 


6. The provisions of the D. C. Code relied upon by Gunnell have 
no application whatsoever to the case at hand. 


SUMMARY OF ARGUMENT 


L ' 
Hartford's obligation under its bond is measured by the liability 


of Greene and Dyer, as principal, to Gunnell, as obligee, and cannot 
exceed it. IfGreene and Dyer is not liable to Gunnell, neither is Hartford. 


I. 


Where a suit filed by Greene and Dyer against Gunnell for the 
alleged breach of the blue plains subcontract is settled by compromise 
after it is at issue, resulting in the payment by Gunnell of $15,000.00 
and the filing of a praecipe entering the cause as settled by compromise 
and dismissed with prejudice as to all claims, set offs and counterclaims, 
such settlement and praecipe constitute an adjudication on the 
merits as to all matters which were or could have been litigated and 
as such is an absolute bar to any further action between the parties or 


their privities. 


Ur. 


All non-personal defenses of Greene and Dyer, as principal, are 
available to Hartford, as surety for Greene and Dyer. Since the defense 
of res judicata is a non-personal defense of Greene and Dyer against 
all claims, set offs and counterclaims made by Gunnell arising out of 
the blue plains subcontract, it is likewise a complete defense to any 
claims made by Gunnell against Hartford growing out of the alleged 
breach by Greene and Dyer of such subcontract. 
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IV. 


The general principles of suretyship law and contract interpre- 
tation are clearly applicable to this case. There are no "exceptional 
facts'' or circumstances presented by this case which warrant the applica- 
tion of the general partnership law of the District of Columbia (Title 
41-203, D.C. Code) or the law with respect to joint contracts (Title 16- 
901 et seq., D.C. Code). 


i 


THE PRINCIPAL'S LIABILITY IS THE MEASURE 
OF THE SURETY'S OBLIGATION TO THE OBLIGEE 


Suretyship has been defined as a contractual relation resulting from 
an agreement whereby one person, the surety, engages to be answerable 
for the debts or defaults of another, the principal, 50 Am, Jur., 


Suretyship , p. 903. Accordingly, the obligation of the surety is measured 


by the liability of the principal to the obligee and cannot exceed it. Broder 
v. Hartford Accident and Indemnity Company, 106 F. Supp. 343. It follows 
that if the principal is not liable, neither is the surety. Gaussen v. 

United States , 97 U.S. 584, 24 L. Ed. 1009; American Surety Co., v. 
Wheeling Structural Steel Co., 114 F.2d 237; Kincaid & King Construction 
Company, Inc. y, United States, 333 F.2d 561; Modern Brokerage Corp. 

v. Massachusetts Bond & Ins. Co., 54 F.Supp. 939; Broder v. Hartford 
Accident and Indemnity Company, supra. 


The contract of suretyship involved in this case lists Greene and 
Dyer as principal, Gunnell as obligee and Hartford as surety. The con- 
dition of the bond is as follows: 
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"NOW, THEREFORE, the condition of this 
obligation is such that if the principal shall 
faithfully perform the contract on his part, and 
shall fully indemnify and save harmless the 
Obligee from all cost and damage which the 
Obligee may suffer by reason of failure so to 
do and shall fully reimburse and repay the 
Obligee all outlay and expense which the Obli- 
gee may incur in making good any such default, 
and shall pay all persons who contract directly 
with the Principal for labor or materials, then 
this obligation shall be null and void, otherwise 
it shall remain in full force and effect." 


Therefore, both by the law of suretyship generally, and by the 


terms and conditions of Hartford's bond, specifically, if Greene and 
Dyer is not liable to Gunnell, neither is Hartford. 


II. 


GUNNEL HAS NO CLAIM AGAINST GREEN AND DYER UPON 

WHICH TO BASE ITS PRESENT ACTION AGAINST HARTFORD 

The praecipe filed in CA 2792-60 (J.A. 34-A) entering the cause 
as "settled by compromise and dismissal with prejudice as to all claims, 
setoffs and counterclaims" constituted an adjudication on the merits as 
to all matters which were or could have been litigated, Rule 41(b), 
Federal Rules of Cwil Procedure; Burns v. Fincke , 197 F.2d. 165, 90 
U.S. App. D.C. 381; Broder v. Hartford Accident and Indemnity Company, 
supra. An adjudication upon the merits constitutes an absolute bar to a 
subsequent action upon the same claim between the same parties or 
those in privity with them. Jefferson School of Social Science vy, 
Subversive Activities Control Board, 331 F.2d 76, 118 U.S. App. D.C. 2. 


Included in such adjudication as a compulsory counterclaim was 
the cause of action which Gunnell now presents in its complaint against 
Hartford in this suit. 
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Rule 13(a) of the Federal Rules of Civil Procedure provides in 
pertinent part as follows: 
"(a) Compulsory Counterclaim. A pleading shall 
state as a counterclaim any claim which at the time of 
serving the pleader has against any opposing party, if 
it arises out of the transaction or occurence that is the 
subject of the opposing party's claim and does not re- 


quire for its adjudication the presence of the third 


parties of whom the Court cannot acquire adjudication. 
KART 


Although Rule 13(a) does not expressly provide that failure to 
assert a compulsory counterclaim in a prior suit will bar its assertion 
in a later suit, such is the effect of the rule. The principle of ves 
judicata applies to all claims which should have been made, even though 
actually omitted. Moore's Federal Practice, Vol. 3, Sec. 13.12, Barron 
and Holtzoff, Vol. 1A, Sec. 394; United States v. Eastport Steamship 
Corporation, 255 F.2d 795, Hancock Oil Co. v. Universal Oil Products 
Co., 115 F.2d 45; Pennsylvania Railroad Co. v. Musante-Phillips, Inc., 
42 F. Supp. 340; Gallahar v. George A. Rheman Co., 50 F. Supp. 655. 


Gunnell's cause of action against Greene and Dyer and Hartford 
for Greene and Dyer's alleged breach of the blue plains subcontract 
[admittedly the foundation of Gunnell's claim in CA 2792-60 and in 


this case, see page 12 of appellant's brief] arose on July 13, 1960, 

the date Greene and Dyer walked off the job (J.A. 38-39). Gunnell did 
not file its answer in CA 2792-60 until November 3, 1960, more than 
three months after Greene and Dyer's alleged breach (J.A. 22-24). 
Clearly, at the time such answer was filed, Gunnell had a claim growing 


out of the same transaction or occurrence made the subject of the 
complaint within the meaning of Rule 13(a) of the Federal Rules of Civil 
Procedure, to wit: the blue plains subcontract, and was required to 
plead or waive it. This is especially true when it is remembered that 

it is the date of the alleged breach and not the date when the resulting 
damages caused by the breach are precisely ascertained which determine 
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when a cause of action arises. H. Hevfurth, Jr., Inc. v. Acker, 117 F.2d 
38, 85 U.S. App. D.C. 158. Further, there is no question that Hartford, 

at the time of the filing of such answer, was present in the District of 
Columbia and subject to the process of the District Court, and accordingly 
could have been made a party defendant to such compulsory counterclaim 
had counsel for Gunnell so elected. | 


Under such circumstances, it is apparent that Gunnell, by its answer, 
"Third Defense" (J.A. 23) in CA 2792-60 either pleaded its compulsory 
counterclaim and compromised and settled it, or failed to plead it and 
waived it. In either case, its cause of action against Greene and Dyer was 
completely disposed of in the settlement by compromise and dismissal 
with prejudice in CA 2792-60. 


Additionally, since the dismissal with prejudice operates as an 


adjudication on the merits, it has been finally determined by the District 
Court in CA 2792-60 that Greene and Dyer was not in default of the blue 

plains subcontract, and consequently, Gunnell is precluded from claiming 
that the condition of Hartford's bond herein has been breached. Broder 

v. Hartford Accident and Indemnity Company, supra. 


I. 


HARTFORD MAY PLEAD AND PROVE ANY NON-PERSONAL 
DEFENSE AVAILABLE TO ITS PRINCIPAL: 

A surety may plead any non-personal defense available to its 
principal as its defense. National Surety Corp. v. United States, 143 
F.2d 831, cert. den. 323 U.S. 782, 65 S. Ct. 268, 89L. Ed. 625; Tuolumne 
Gold Dredging Corp. v. Walter W. Johnson Co. 71 F. Supp. 111; 

Modern Brokerage Corp. vy. Massachusetts Bonding and Insurance 
Co., supra. 
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Where all claims that an obligee has against the principal have 
been litigated and settled in full and receipted for, the doctrine of res 
judicata precludes the obligee from collecting from the surety the re- 


maining balances which the obligee was previously unsuccessful in 


asserting against the principal. Prichard v. Nelson, 137 F.2d 312; 
Aetna Casualty and Surety Company v. Abbott, 130 F.2d 40; Broder v. 
Hartford Accident and Indemnity Company, supra. A judgment which is 


res judicata in favor of the principal on a bond which relieves the princi- 
pal of liability, also relieves the surety. United Statesv. Coast Wineries, 
Inc., et al, 131 F.2d 643. When the court finds that the principal has 
performed its contract, the surety guaranteeing the performance of such 
contract is entitled to the principal's defense of ves judicata. Tuolumne 
Gold Dredging Corp. vy. Walter W. Johnson, supra. See also Cages’ 

Ex’rs vy. Cassidy, 64 U.S. (23 How.) 109, 16 L.Ed. 430; Sarascta County 

v. American Surety Co., 68 F.2d 543; National Surety Co. v. Breece 
Lumber Co., 60 F.2d 847; United States ex rel. J. B. Klein Iron & Foundry 
Co. v. James McHugh Sons, Inc., 21 F.Supp. 202, aff'd sub. nom. Crane 
Co. v. James McHugh Sons, Inc., 108 F.2d 55. 


As has already been seen, the praecipe dismissing with prejudice 
CA 2792-60 was an adjudication on the merits and as such the doctrine 
of ves judicata attaches and prevents Gunnell from bringing any further 
action against Greene and Dyer. Since the defense of ves judicata, as it 
arises in this case, is not a personal defense, it thus is available to 


Hartford and bars Gunnell's recovery herein. 
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IV. 


ANSWER OF APPELLANT WITH RESPECT TO 
SPECIFIC CONTENTIONS PRESENTED BY GUNNELL'S BRIEF. 


(i) 


There are no "exceptional facts" requiring 
Application of other than the General Law 


of Suretyship 
Gunnell in the first paragraph of its Argument (p. 11 of Appellants 


Brief) states that because of "exceptional facts existing herein". the 


general principles of law which ordinarily apply in cases of this type 
and which were applied by the District Court, are not applicable. Nowhere 
in its brief, however, is there a statement of the "exceptional facts" 


it relies upon. 


The reason for such failure is that there are no "exceptional 
facts" which would in any way alter the ruling of the District Court. 
However, the following facts would seem to further substantiate such 
ruling: 


a. After the complaint and answer in CA 2792-60 
had been filed and Greene and Dyer had been declared a 
bankrupt, Gunnell filed its proof of loss in such bankruptcy 
proceeding, claiming the total sum of $153,753.C0 against 
the bankrupt's estate for the alleged breach of four sub- 
contracts, including therein the sum of $19,728.55 for the 
alleged breach of the blue plains subcontract (J.A, 25-33, 
47-53). Here it should be noted, that three of the four 
alleged breaches were at that time in litigation in the 
District Court. 
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b. After extensive negotiation in the latter 
part of 1961 and early 1962, Gunnell settled its entire 
claim against the bankrupt by its payment of $15,000.00 
to the trustee in bankruptcy for Greene and Dyer, by its 
withdrawal of its proof of claim in the bankruptcy pro- 
ceeding, and by its dismissal with prejudice of all 
claims, set offs and counterclaims involved in the three 
cases in the District Court, including CA 2792-60 
(2A.51-52) 


ce. Less than thirty days after such settlement was 
consummated, Gunnell filed this action against Hartford, 
as surety, for the alleged breach by Greene and Dyer, 
as principal, of the blue plains subcontract, not claim- 
ing the sum of $19,728.55, but the sum of $51,413.29, 
which it! later increased to $54,665.95 (JA.1, 6-16). 


In view of the foregoing, the only "exceptional fact" seems to be 
that after paying the trustee in bankruptcy for Greene and Dyer the sum 
of $15,000.00 to settle all claims and disputes existing between it and 
the bankrupt (including its claims growing out of the blue plains sub- 


contract), Gunnell filed this action against Hartford, as surety, claiming 
the sum of $54,665.95 for Greene and Dyer's alleged breach of the 
blue plains subcontract. 
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(ii) 
The District Court Accurately Described the 
Bond in the Case as an Indemnifying Bond. 

With respect to Gunnell's contention that the District Court improperly 
described Hartford's bond as "an indemnifying bond", ‘first, the District 
Court accurately labeled the bond. Secondly, no matter how you describe 
the bond, all Hartford is obliged to do under the terms and conditions 
of its bond is to reimburse or indemnify Gunnell against any loss or cost 
incurred as a result of any breach on Greene and Dyer's part. Here it 
should be noted, that by the settlement of CA 2792-60, all questions of 
Greene and Dyer's alleged default of the blue plains subcontract has been 
forever put to rest. Nowhere in the bond itself, or elsewhere, is it said 
that Hartford must physically undertake completion of the blue plains 
subcontract in any event. Since Gunnell's claim against Hartford can 
only be for money damages resulting from alleged breach of the blue 
plains subcontract by Greene and Dyer, whether you call the bond an 
"“indemnifying bond" or a payment and performance bond is wholly irre- 
levant to the issue presented by this appeal. 


(iii) 


The Statutory Provisions Relied Upon by 
Appellant Have No Application to the 


Issues Presented by this Appeal. 
Title 16-906 and Title 41-203 of the D. C. Code, have no application 
to the issues in this case. Title 16-906 has to do with joint contracts, 
while Title 41-203 concerns partnerships. 


As has already been demonstrated (Argument J), Hartford's 
obligation to Gunnell is measured by that of Greene and Dyer to Gunnell 
and cannot exceed it. Greene and Dyer's liability to Gunnell, if any, 
arises out of the blue plains subcontract, and was completely disposed 
of in CA 2792-60 (see Arguments II and III above). 
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The blue plains subcontract is not a "joint contract" within the 


meaning of Title 16-901, nor by any other definition. The signatories 


to the subcontract are Gunnell, on the one hand, and Greene and Dyer 
on the other. The incorporation by references of such subcontract in 
Hartford's bond, an entirely separate and collateral contract, does 
not make Hartford a party or signatory to the blue plains subcontract. 
Accordingly, there is no basis in law or in fact for applying Title 
16-906 to the blue plains subcontract. 


With regard to Title 41-203, of the D. C. Code, nowhere is it 
contended, nor could it be contended, that Hartford is or was a partner 
of Greene and Dyer in connection with the blue plains subcontract, or 
any other business transaction. Again, therefore, there is no basis in 
law or in fact to warrant the application of a general partnership 


statute to the facts in this case. 


CONCLUSION 


The District Court ordered that Gunnell take nothing, and that 
the action be dismissed on the merits, and that Hartford recover of 
the plaintiff its cost of action. (JA.64) The District Court's judgment 
should be affirmed. 


Respectfully submitted, 


JOHN F. MYERS 
KAHL K, SPRIGGS 


504 Southern Building 
Washington, D. C. 
Attorneys for Appellee 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT, 


No. 19,937 


GUNNELL CONSTRUCTION CO., INC., 
Appellant, 


Vv. 


HARTFORD ACCIDENT AND INDEMNITY COMPANY, 
Appellee. 


OPPOSITION OF APPELLEE TO PETITION 
FOR REHEARING BY THE DIVISION, ETC. 


PRELIMINARY STATEMENT 


In order to place Gunnell's petition for rehearing in its proper 
perspective, the following facts are restated for ready reference: 


1. At the time of the compromise and settlement, Greene & 
Dyer, Inc., in four suits then pending in the District Court, was 
claiming against Gunnell in excess of the sum of $102,000.00 
for labor and material supplied pursuant to written subcontracts. 


2. One such suit, namely, CA 2792-60, was a claim by Greene & 
Dyer growing out of the Blue Plains Sewage Treatment Plant pro- 
ject for the sum of $26,567.27 for alleged breach by Gunnell of its 


written subcontract. 


3. Sometime prior to January 28, 1962, Gunnell deemed it advis- 
able to enter into and negotiate a settlement with Greene & Dyer's 
trustee in bankruptcy, resulting in the payment by Gunnell to the 
trustee of the sum of $15,000.00; the withdrawal of Gunnell's proof 
of claim in bankruptcy in the amount of $153,753.60, and the dis- 
missal with prejudice by all parties of their respective claims then 
in litigation in the District Court. 


REPLY TO SPECIFIC CONTENTIONS 


Certain glaring errors appear in Gunnell's petition for rehearing 
which require correction by Hartford. They will be considered in the 


order in which they appear in the petition. 


1. The quotation on page 2 of the petition concerning the language 


of the praecipe of dismissal omits the crucial words, "with prejudice." 


The praecipe as filed reads as follows: 


"The Clerk of said Court will please enter this cause 

as settled by compromise and dismissed with preju- 

dice as to all claims, setoffs, and counterclaims.” 

(JA 34-A) 

It was signed by counsel for Gunnell and by counsel for Greene & 

Dyer and was approved by the trustee in bankruptcy for Greene & Dyer. 
It therefore is entitled to conclusive weight, because it evidences the 
highest form of judicial disposition of a case — that of settlement by 
compromise consented to by all parties after suit was filed. It is more 
than a stipulation; it is an adjudication on the merits which were or could 
have been litigated in CA 2792-60 (See Argument II of Hartford's brief). 


2. This Court did not single out the praecipe and cast its deci- 
sion Solely thereon, as asserted on page 5 of the petition. Counsel for 
Gunnell stated in open court below and here that unquestionably Gunnell 
fully intended by the compromise and settlement completely to dispose 
of any and all claims Gunnell had against Greene & Dyer, which the 
praecipe, the petition to confirm compromise of pending litigation and 
disputed claims, and the order confirming such petition clearly show 
(JA 34-A, 47-52). 


3. Gunnell asserts (page 5) that: "A reservation of rights against 
a surety can be reserved when its principal is released." However, all 
the citations relied upon by Gunnell to support that contention are clear- 
ly not in point in this case. The reasoning followed in those citations is 
that the "release of the principal" must be capable of being interpreted 
as a "covenant not to sue" and that,therefore, the obligation or debt of 
the principal to the creditor forming the basis of the claim against the 
surety is not discharged. Here, however, a suit had been filed by the 
principal against the obligee, with claims and counterclaims or setoffs 
asserted, and a praecipe was thereafter filed entering such suit as "dis- 
missed with prejudice." Under those circumstances, the actions of Gun- 
nell may not, with such disposition of the suit already filed, be construed 
as a covenant not to sue. Furthermore, it is equally obvious that the ob- 
ligation which forms the basis of Gunnell's claim in this action, to wit, 
the failure of Greene & Dyer to perform or to pay its bills, has been 
finally and conclusively disposed of in its entirety (See Argument I of 


Hartford's brief). Gunnell is attempting to confuse the issue by focusing 


attention on irrelevant and immaterial things. It is the effect of that 
which Gunnell did, which is decisive. 


4. Whether or not Gunnell has a "direct, primary and absolute 
claim" against Hartford on its bond is immaterial, because, under the 
law, as well as by the bond itself, Hartford's liability to Gunnell is meas- 
ured by Greene & Dyer's obligations under the subcontract to Gunnell 
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(Argument I of Hartford's brief). Consequently, if Greene & Dyer, as 
principal, is not liable to Gunnell, as obligee, neither is Hartford, as 
surety for Greene & Dyer. In view of what Gunnell saw fit to do, there 


was nothing left for it to reserve as against Hartford. 


Respectfully submitted, 


JOHN F. MYERS 
KAHL K. SPRIGGS 


504 Southern Building 
Washington, D.C. 20005 


Attorneys for Appellee 


hited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,937 


GUNNELL CONSTRUCTION CO., INC., | 
Appellant, 


v. 


HARTFORD ACCIDENT AND INDEMNITY COMPANY, 
Appellee. 


PETITION FOR REHEARING BY THE DIVISION WHICH 
HEARD ARGUMENT ON APPEAL, OR ALTERNA- 
TIVELY FOR HEARING EN BANC 


The appellant herein respectfully files this petition requesting a 
rehearing by the Division of this Court which heard argument upon and 
rendered its opinion in this case, or alternatively for a hearing en banc. 
As the basis for such action, appellant states as follows: 


1, The majority opinion whereby the summary judgment entered 
by the lower court is affirmed misconstrued pertinent matters affect- 
ing appellant's rights. 


2. The majority opinion failed to consider the exceptions to gener- 
al law which controlled the rights and obligations inter se of appellant 
and appellee in their dispute. 


3. The action of this Court subjects appellant to ie financial 
losses and a grave miscarriage of justice. 


The majority opinion is clearly based upon its determination that 
the praecipe filed in Civil Action 2792-60 whereby appellant and Greene 
& Dyer directed: 

"The Clerk of said Court will please enter this cause 


as settled by compromise and dismissed as to all claims, 
setoffs, and counterclaims," 


constituted an unqualified discharge of appellee herein. 


To reach this conclusion, the majority stated that "The compro- 
mise in the bankruptcy proceedings does not stand alone in determining 
the relationship between Gunnell and Hartford," but in the very next 
sentence the Court effectively held in effect that the praecipe standing 
alone, by operation of law did discharge appellee of all liability. 


Appellant submits that it did not rely upon the compromise in bank- 
ruptcy standing alone, but properly relied upon each and every pleading 
involved to establish in totality and in context, without disregard to any 
portion thereof, an understanding and agreement reached to ''compro- 
mise" and settle its overall liability to Greene & Dyer with a full res- 
ervation of all of its rights against appellee on the Blue Plains project. 


The majority states that the above quoted praecipe was a "'stipula- 
tion of dismissal," and indeed it was. It was a mechanical means of 
striking from the record a pending law suit as to which along with other 
matters, the parties thereto, alone, not third parties, were effecting a 
compromise, The praecipe recited that it was incident to a settlement 
by compromise but did not state the terms of that compromise. 


All of the terms, agreements and intendments of the party should 
be considered together to give proper legal effect to this praecipe in 
order that its legal dignity might be properly and fairly deter mined. 


The full conditions and consideration for the compromise and set- 
tlement are reflected in the petition filed by the trustee in Greene & 
Dyer's bankruptcy (JA 47-51) in which Greene & Dyer's attorney ac- 


quiesced, and which clearly reserved to appellant all of its bond rights 
against appellee on the Blue Plains job. 


Hearing was had on this petition and while appellee filed no formal 
objection thereat or to the petition, it had notice, appeared at the hear- 
ing through its counsel, and voiced its objections to appellant's reten- 
tion of its rights to make a claim against appellee, following which hearing 
an Order was officially passed referring to appellant's rights against 
appellee "not yet in litigation" and reserving appellant's rights in that 
Order. (JA 51, 52) 


No exception was taken thereto, nor did appellee ever file any 
claim in the bankruptcy proceeding. 


Following this the filing of the praecipe of dismissal was a mere 
formality and was neither signed nor approved by any officer of court, 
although the Order from which the praecipe flowed was an official order 
of the Referee in Bankruptcy. 


The significance of the foregoing is that without ‘regard at this 
point, to a legal determination of whether or not a creditor may re- 
serve his rights against a surety upon a claim as to which the principal 
is being released, the entire integrated transaction should be reviewed 
and considered to determine the true intent and purpose of the parties 
themselves, because the dismissal was not one by a court upon the mer- 
its of the claim, but was only as an incident of the agreement reached 
by the parties, 


Full compliance with the compromise and settlement constituted a 
condition precedent to the dismissal and the complete terms and condi- 
tions agreed upon by the parties and approved by the Referee constitutes; 
the sole legal consideration for the praecipe. All of these together con- 
stituted the "stipulation of dismissal" found by the rout: and no single 
item stands alone. 


In Restatement of the Law of Contracts, Section 94, it is stated: 


"STIPULATIONS. 

Agreements with reference to a proceeding pending 
in court, made by attorneys representing adverse par- 
ties to the proceeding, are not deprived of legal opera- 
tion because of lack of consideration, nor, if made in 
the presence of the Court, because made orally. Ifnot 
made in the presence of the Court, a writing is general- 
ly required by statute or rule of court." 


When stipulations are so made they attain the dignity of a contract 
and become entitled to respect as such.! 


This Court in John W. Johnson v. 2500 Wisconsin Avenue, Inc., 98 
U.S. App. D.C. 8, 231 F.2d 761, considered a stipulation which was en- 
tered into, the effect of which was that the case would be settled by ar- 
bitration. An agreement to arbitrate was admittedly not enforceable 
under the circumstances, but a stipulation entered into in a court pro- 
ceeding was held to become a rule of court, and the stipulation to settle 
by arbitration was upheld. This is precisely what happened in the pres- 
ent case, but now by isolation, a praecipe signed by the parties has 
been given singular effect in total disregard of the entire agreement of 
the parties or the rule of court. 


Under the factual situation in Burns v. Fincke, 90 U.S. App. D.C. 
381, 197 F.2d 165 and Broder v. Hartford Accident & Indemnity Co., 
106 F.Supp. 343, justice clearly required recognition of the praecipes 
to enforce the understandings reached by the parties, and these cases 
are therefore clearly distinguishable from this case. 


1 Campbelisville Lumber Company v. Hubbevt, 112 F.718, In Re: Morris 
Metal Products Corporation, 4F.2d 1003, and 50 Am. Jur. 610. (In this article a 
stipulations were declared binding upon trial and appellate courts in the ab- 
sence of any valid ground or reason for refusing enforcement) 


Assuming that this Court erred in misconstruing the acts of the 
parties by singling out the praecipe alone and casting its decision sole- 
ly thereupon, and that due consideration should have been given to the 
entire transaction in context, appellants then submit that well recog- 
nized principles of law should have been, but were not applied to the 
transaction, 


These principles are: 


1, A reservation of rights against a surety can be reserved 
when its principal is released. 


2. Under the admitted facts pertaining herein the obligations 
of Greene & Dyer and of appellee were joint and several, and 


3. Ifjomt and several, the release and discharge by the 
praecipe of dismissal as to Greene & Dyer is not res judicata as 
to appellant's separate claim against appellee, 


This Court's decision did not reach the question of the legality of 
reservation of rights against a surety when the principal is released 
other than by reference to the general principle that release of the prin- 
cipal is a release of the surety in its reference to Simpson-Suretyship, 
and Stearns-Suretyship. 


The exception to the rule, namely the right to reserve one's claim 
against the surety depends upon the manner and mode under which the 
principal is released, the nature of the reservation and whether or not 
the obligees are joint, several, or joint and several. 


The basic law is clear that when an obligee, such as appellant here- 
in, releases the principal but reserves his rights against the surety, 
such reservation is effective. See the dissenting opinion herein, Stearns 
Suretyship § 92, P. 131, Simpson Suretyship § 64, P. 302; Restatement, 
Security § 122(b) comment (d). 


This principle is expressed in 50 Am, Jur. 989, as follows: 


"A similar reservation is sometimes made when the 
principal is released. The rule generally applied in the 
latter situation is that if the creditor, when purportedly 
releasing the principal expressly reserves his rights 
against the surety, the apparent release is not absolute, 
and the surety is not thereby discharged. The mostcom- 
mon application of this doctrine is perhaps found incases 
where creditors, entering into a composition agreement 
with an embarrassed principal debtor, expressly re- 
serve their rights against his sureties." 


And "no point is made as to the form and sufficiency of 
the particular reservation involved. Although no formal 
agreement seems to be necessary to effect the reserva- 
tion, such reservation must clearly appear."" 50 Am, 
Jur. 959, 
Whether or not Greene & Dyer and appellee were jointly, severally, 
or jointly and severally liable to appellant is believed to be of substan- 


tial significance to a proper determination of appellant's rights herein. 


The majority opinion held that since appellee did not physically 
sign the subcontract between appellant and Greene & Dyer that the pro- 
visions of the D. C. Code $ 16-901 and 16-906 relating to joint obliga- 
tions had no application. The subcontract nevertheless clearly required 
Greene & Dyer to provide the bond, and in providing the same, Greene 
& Dyer and appellee both signed the bond and it provided that Greene & 
Dyer and appellee bound themselves jomély and severally to the contract 
which contract's hereby referred to and made a part hereof as fully 
and to the same extent as if copied at length herein," (Emphasis added) 


The expression of the parties themselves was thus that they were 
jomtly and severally obligated to appellant, and: 


Where a written contract refers to another instru- 
ment and makes the terms and conditions of such other 


instrument a part of it, the two will be construed to- 
gether as the agreement of the parties." 17 Am. Jur.2d 
667. 


In July 1960, when Greene & Dyer refused to perform its subcon- 
tract, then under appellee's bond commitments, it became appellee's 
contractual obligation to perform i.e. to take over completion of the 
project as its direct, primary and absolute duty.” This obligation, 
namely of performance was distinct and different from the obligation to 
pay suppliers, ° and upon appellee's failure to take over performance 
appellant could have elected to sue either Greene & Dyer or appellee, 
especially since Greene & Dyer shortly thereafter was adjudged bank- 
rupt and obviously could not perform.* Since appellee and Greene & 
Dyer, had by their own choice declared themselves to be jointly and 
severally liable to appellant through their bond they undertook "distinct 
engagements thatofeach contractor individually and that ofall jointly.” 


In this posture, the impact of the stipulation for settlement again 
comes into play, and the release of Greene & Dyer would not release 
appellee if Restatement of the Law of Contracts has any vitality, and 
without regard to whether or not any additional relief would be pro- 
vided by the District of Columbia Code provisions above. 


250 Am. Jur. 904. 
350 Am. Jur. 230, 231 


* United States v. United States Fidelity & Guaranty Co., 236 U.S. 512. 
Christenson v. Diversified Builders, Inc., 331 F.2d 993 (10th C.C.A. 1964 and 
U.S. to the use of Goodenow v. Aetna Casualty and Surety Co., 5 F.2d 412 (6th 
C.C.A. 1925) 


517 Am. Jur.2d 719. 


In Sections 122 and 123, Restatement Contract it is stated: 


§ 122, EFFECT OF RESERVATION OF OBLIGEE'S RIGHTS 
: AGAINST CO-PROMISOR. 


"Written or oral words of a person entitled to enforce 
a promise which purport to discharge the promisor but 
expressly to reserve rights against other promisors joint- 
ly bound for the same performance do not operate as a 
discharge of the promisor but only as a promise not to 
sue him, except that a written discharge cannot be varied 
by an accompanying oral statement or agreement that 
rights against other promisors are reserved. 


Comment: 

a. Words which, if taken literally, purport to discharge 
a joint promisor are repugnant to words which purport to 
reserve rights against other joint promisors; since, if one 
of them is discharged, it necessarily follows that the others 
are. A similar principle is applicable where co-promisors, 
whether jomtly bound or not, are principal and surety. 
Words which purport to discharge the principal are repug- 
nant to words which purport to reserve rights against the 
surety. In both these cases the nearest approach that can 
be made to giving effect to the expressed intention is to in- 
terpret the words as a promise not to sue (instead of a re- 
lease or discharge), coupled with a reservation of rights 
against co-debtors, This interpretation is given to the 
words whether they are written or oral; except that where 
the words of release or discharge are written and the at- 
tempted reservation of rights is oral, the parol evidence 
rule precludes effect being given to the attempted reser- 
vation. Whether words which are interpreted as a promise 
not to sue are operative as a contract depends on the exist- 
ence of the requisites for the formation of a contract as 
stated in § § 19-95, 


b, The word discharge is a general word covering all 
methods by which legal duty is extinguished. It does not 
include a contract not to sue or an unexecuted accord. 


Illustration: 

1. A and B are jointly bound by contract to C. C, for 
sufficient consideration, or under seal, signs a release of 
all rights against A, adding to the release these words: 
‘reserving, however, all my right against B.' Neither A 
nor B is released but C has contracted not to sue A." 


§ 123. DISCHARGE OF A JOINT AND SEVERAL PROMISOR. 


"Where the obligee of joint and several contractual 
promises discharges a promisor by release, rescission 
or accord and satisfaction, the other promisors are there- 
by discharged from their joint duty, but not from their 
several duties, except in the cases and to the extent re- 
quired by the law of suretyship, 


Comment: 

a. The rule stated in the Section follows the analogy 
of the rule governing judgments. A judgment against one 
joint and several debtor does not discharge the other 
debtors from their several duties. 

b. The statements with reference to suretyship in the 
Comment to § 122 are applicable also to this Section." 
(Emphasis added) 


The final position urged by appellant in this petition is that the 
Court has at least indirectly, since it did not state that it was so doing, 
applied the doctrine of res judicata to the conditional praecipe of dis- 
missal filed below, thereby depriving appellant of its day in court on 
its separate and direct claim against appellee, subjecting appellant to 
an injustice, and a serious financial loss. 


The record without dispute herein shows that on May 19, 1961, when 
appellant was obliged by statute to file proof of claim in Greene & Dyer's 
bankruptcy, it then claimed only $19,728.55 for Greene & Dyer's breach 
to that date, (JA 33) and, in Paragraph 6 of its proof of claim, stated that 
it held security via appellee's bond, the value of which was not fully 
known, or determined, (JA 25, 26) 
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After the suit involved herein was filed the record discloses that 
with full credit to Greene & Dyer for all monies paid it, except the 
$15,000.00 which was by agreement attributable to all suits, appellant 
had been damaged to the extent of $54,665.95. Of this sum, all except 
something less than $5,000.00 was claimed as appellant's costs of com- 
pletion and for penalties assessed by the District of Columbia for delays 
in completion, items which were obviously neither determinable nor 
considered in the separate settlement with Greene & Dyer in its bank- 
ruptcy, and as to which appellant clearly intended to reserve its sep- 
arate claim against appellee under appellee's direct obligation for per- 
formance of the contract. 


These claims were not litigated below, they were not adjudicated 
below, they were not settled below, nor were they intended to be incor- 
porated in either the stipulations for settlement in Greene & Dyer's 
bankruptcy, and they should not now be barred summarily. Such would 
be patently contrary to the Restatement of the Law of Judgments (1942) 
Section 70, wherein it is stated: 


‘Where a question of iaw essential to the judgment is 
actually litigated and determined by a valid and final per- 
sonal judgment, the determination is not conclusive be- 
tween the parties in a subsequent action on a different 
cause of action, except where both causes of action arose 
out of the same subject matter or transaction; and in any 
event it is not conclusive if injustice would result." (Em- 
phasis added) 


The holding in the present case that appellant is barred from pro- 
ceeding against appellee is clearly demonstrative of a case wherein for 
every just reason, it should not be precluded from a trial on the merits 


of its claim. 
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Appellant for the foregoing reasons respectfully requests that it be 
granted a rehearing by the Division of this Court which heard argument 
herein or alternatively be heard by the Court sitting en banc, 


HARRY L. RYAN, JR. 


815 15th Street, N.W. 
Washington, D.C. . 20005 


Attorney for Appellant 
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